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THE TEXT 


The text of the First Edition of the Fragment on Government has been 
followed here. , 

The Introduction to the Principles of Morals and Legislation was printed 
but not published in 1780 It was fct published in 1789 in the form in 
which It had previously been prmtM, but with a Preface, some 
emendations, and some footnotes added, and further new passages added 
at the end. Bentham brought out a new and corrected edition m 
1823, adding ^ome further foomotes, with dates, and mcorporatmg 
m the text the passages previously added at the pnd This 1823 edition 
h|s been followed here 


ABBREVIATIONS 

I have used the followmg abbreviations m the, foomotes to the 
Introduction — 

F — A Fragment on Government. 

P — An Introduction to the Principles of Morals and Legislation. 

B — The Works of Jeremy Bentham, Published under the supervision of 
his Executor, John Bowring (11 Vols , 1843). 


W. H. 




INTRODUCTIO#J 


Jeremy Bentham was bom on February 15th, 1748, mto a wdl-to-do 
middle-class and ToiV-iaiPily of some standmg m the City ofiondotu 
Jeremiah Bentliam, his father, was the son of a lawyer of Jacobite 
sympathies, the grandson of a prosperous pawnbroker, and « lawyer 
himself, he had mterests m real property and was Clerk of the 
Scriveners’ Company Jeremiah Bentham went against his parents’ 
wishes m marrying the daughter of an Andoypr tradesman, but he 
was otherwise orthodox* Jeremy was to practise law and enhance 
further the family’s property and standmg, and his education was 
planned accordmgly While he was still at home he was placed under 
masters m dancing, drawmg, French and music, he went to West-/ 
minster School in 1755 and to Queen’s College, Oxford, m 1760, was 

E rcd at Lincoln’s Inn m 1763, and call^ to the Bar m 1.769j 
cate, nervous, and precocious,* however, he had sho;gfc fronA 
/ ycarT’bdfh"mlcIl5£fuar an3~temperamental waywarmiess: he] 
retamed an mtercst m language and music, but before he was twelve 
he had (accordmg to his own account) found an ideal of character m 
F6nclon’s Te'lemnque^, and, after readmg about some protracted legal 
proceedings he had vowed war against the ‘Daemon of Chicane.’ 
At twelve, when he was admitted to Queen’s, he had scruples %bout 
sigmng the Thir^-Nme Articles, while at Queen’s he developed an 
interest in natural science When he was m chambers he conducted 
saentific experunents, an<L mstead of prepanng for legal practice, 
spent his time considennj^e defects of the existmg legal system and of 
current legal thought.'^t twenty he had decided ms vocation.; he 
would provide a foundation for scientific junsprudence and legwlatianl 
The whole of Bentham ’s unusually long working life was govemea 
by this decision. The outlines of a massive programme were already 
m his mmd before the pubhcation of the Fragment on Government m 


• 

^ Les Auentures de TdlAnaque was published in 1699, a year after Knelon had been 
^pointed to instruct the son of the Dauphin. Telemachus is a very vtrtuom 
The book also sets out vie ws on the obligations of mdBludu, and By impUcanoa cnodzes 
several features of the government dT France under Louts XIV. Bmtham later professed 
to have been interested, at the age (>f seven, m some of these poliacal a^uments, although 
he did not realise that the wotk was a pohucol ss^tiie (See B , vol. 10. p 11 ) 

# 

IX 
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1776;* and he had also by then begun work prehminary to the 
preparation of a penal code, indeed, as early as 1788 he was aware 
of me need for disaples t^ whom the detailed workmg out of some of 
his constantly expandmg ideas could be entrusted. For a school of 
this sort he had long to wait, but from 1765 a small pnvate mcomc 
enabled him to concentrate on^his chosen task In this he was for- 
tunate, for he was not aided by patronage although he was taken up by 
Lord Shelburne after the pubhcation of the Fragment, and pubhc 
knowledge of his theories was very slow m growmg, it was retarded 
by the wry fertdity of his ideas, his apparently insuperable desire to 
follow out m full every consequence of every idea, his very consider- 
able reluctance to publish work that he considered to be mcomplete, 
and his lack of mtcresf m pubhcation if his mind had turned to some 
•new* topic ^ Yet he did not wholly occupy himself with wntu^. 
In 1785, stdl obscure, he went to Russia to see his brotlier® and an 
experiment on which he was employed — the creation of a modem 
agncultural and mdustrial colony m the Ukrame In Russia he wrote 
a book on political economy,® and he returned to England in 1788 
with. his projcct'for a model prison or ‘Panopticon’® Attempts to 
secure government backing for this project occupied him mter- 
mittcntly until 1811 , and meanwhile his main work and its derivauve 
studies contmued. In 1788 the foundations of a European reputation 
were laid, through Samuel RomiUy he met a Swiss exile, one Etienne 


* As 1 result, the wrinngs of Bcntham constitute something of a problem Dunng hts 
lifetime^ between thirty and forty works were pubhshed either by Bentham himself or by 
collaborators &om his manusenpts About twenty more were published posthumously 
Universitv College, London, has numerous boxes of manuscript material left by him, 
most of It soil unpubhshed There is more unpublished matenal in the Bntish Museum 
Some of the works that were published during Bentham’s hfedme were wntten anything 
up to thirty years before pubhcation Some works are, m whole or pan, re-hashes of 
others some are only fragments These wnnngs cover legal science, pohtical economy, 
educanon, the church, language, the poor law, local government, banking, the postal ‘ 
service, the census, mtemanonal organization, and a considerable number of other 
suligects (See bibbographical appendix m Halivy, The Crowth of Philosophical Radtcaitstn ) 
For Bentham’s own remarks on his programme and his difficulucs in copmg with it, see 
P,, Preface, paras 2-4 and 18-31 

' Samud Bentham (1757-1831), educated at Westminster School and apprenticed at 
Woolwich Dockyard He was employed m Russia by Pnrw.» an a hi« plan o f 

‘ central observag an^-c if his wor^hop * was Mrly fnrjp ‘'f '^-"nplrnn ij*" He 
later carried outnaval dockyard improvements for the British Admiralty and'Wame 
one of the conumstioners of the Navy He was known as Sir Samuel Bentham, but this 
was ^maiently on the basis of hts bemg a kmght of the Russian order of St George 

* D^ence of Usury, published \787 • 

* Paitoptkon, or the Inspection House (1791) and Panopticon versus New South Wales 

( 1812 ). 
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Dumont, who undertook. Ihe revision and French translation of parts 
of his manuscnpts; pubhcation m France began in the same year m 
Mirabeau’s Counter de Provence Three years Jater Bentham’s finandal 
position unproved as a result of his father's deaths and sooi^ afterwards 
it began to appear that at least part of his work might be accorded 
recogmtion m England, for m 1794 Parl^pnent accepted t^ Panopticon 
scheme. But there were then difficulties' five years elapsed before a 
site was {otmd and there were further delays m providing funds. 

By ISQgov er quarter of a century had passed smee the publication 
of the '•f ra^e M on Gover nment, and m the interval Bentham had 
pubhshed levcr3^ other works m England, mcludmg some that are 
famom to-day, such as the Defence of Usury (1787), the Introduction to 
the Principles of* Morals and legislation (1789), ^he Essay on Political 
Tactics (1791), and Emancipate Your Colonies (1793) He had also 
wrftten but not yet published several more works that are equaUy 
famous to-day, incluoing A Table of the Springs of Action, Principles oj 
International Law, Anarchical Fallacies, and the Manual of Political 
Economy. In addition several manuscnpts were m the hands of Dumont. 
By 1802, then, Bentham had covered a great deal of ground, but he 
was still very htde known m Engknd. But in that year Dumont 
pubhshed m France, from Bentham’s 'fnlrodKclien to the Principles.!^ 
Morals and Legislation and his manuscripts', die 'Itaith~de Ligislation 
Civile et Pdnale,^ and this work was qui ckly to become known an d 
admire d m France, R ussia, Spam and Latin Amenca Meanwhile 
Bentham was occupied in England with further trouble over the 
Panopticon He had regarded himself hitherto as a humannanaE 
reformer, certainly not as a radical, he had attended the Wilkes tnal 
as a Tory sympathiser, and he later wrote that he ‘never suspected 
that the people m power were against reform’, he ‘supposed they only 
wanted to know what was good in order to embrace it.’* But the 
iPanopticon affair provided a lesson that comaded with new influraces 
and me appearance at last of the long-awaited opportumty for t^ 
foundmg of a school'm 1808 itentham became acquamted with Janlte 
Mill In the years immediately following, a school developed and 
B entham then became known as a radical,) al though the transition wai 

1 A translation by John Neal was published in Boston in 1830, and some of the mateaaJ 
used was available m Bownng in 1M3, but die first translation widely used was that cd 
Richard Hildreth (1864) Thu tramlationis used in C K. Ogden’s edition (The Theory q 
LegtsloUon) (1931) • 

* B , vol 10,p 66, cf vanoiu comments lo Bentham’s own introduction to the second 
edition of the Pragment on Government (18^), B , Vol 1, pp 240-259 
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made -widtOJUt aay firndamental changes m*liis ccxmal ideas and aims. 
He wrote hjs Catechism of Parliamentary Reform m 1809 andhisJ^Wtca/ism 
Not Dangerous in 1819, }^ut he was also contmumg to follow his other 
imerests. Ip 1810 he considered makmg a journey to Venezuela to 
cooify legislation In 1814 he began his Deontology.^ In 1816 ,he 
pubhshed his Chrestomathia* md m 1818 his C/iwrc/i of Englandiim,* 
When a committee finally deaded against the Panopticon he demanded 
and obtemed compensation to the extent of ^23,000. In 1820-21 he 
was consulted by the Portuguese Constitutional Party By then he was 
also an «stabhshed influence at home the French versions of his work 
and his own later wntmgs were becoming known In 1823 he was a 
member of the Greek Committee, and began work on the Constitu- 
tional Code, which wjs to be the chief occupation of \he greater part 
• of his remainmg years But this work did not exclude other activities: 
he supphed the funds to start the Westminster Review, and offeredlbis 
all-comprehensive code of law for ‘all nations and all governments 
professmg liberal opinions’ he was one of th e founders pQJmvcrsity 
L ondon; m 1828 he was" writmg to MeHcmet ATi on the 
ity of a Suez Canal, and was m correspondence with Daniel 
anncll about Ireland Ho died on June 6th, 1832 
_ entham had already begun to influence practical affairs before 
the end of his life But the mam achievements were to come, for half 
a century after his death Benthamism contmued as the most potent force 
m £nghsh rcforni/*'tJtihtanan theory was further developed by the 
Mnls, by Austm, and by Bam and Sidgwick/L^or a tmie the sliict 
tenete of Philosophical iCadicahsm had their avowed representaaves m 



^ Deontology or, (he science of morality in which the harmony and coincidence if duty and 
self-interest, virtue and felicity, prudence and benevolence, are explained and exemplified ^ubluhed 
1834) 

* Chrestomathia a collection of papers, explanatory of the design to he set on foot, under die 
name of the Chrestomatic Day School, orChrestomatic School, for the extension of die new system 
of instruction to the higher branches of learning, for the use of the middling and higher ranks cf 
life 

* Church ifEnglandism and its cateehun^pantfned preceded by strictures on the exclusionary 
system as pursued in the National Society'J^ools with parallel views of the English and SeotHsh 
established and non-established Churches, and concluding with remedies proposed for abuses 
Indicated and an examination cf the Parliamentary system of Church Rform lately pursued and 
still pursuing including the proposed new Churefus 

* See tide of the first volume of the Constitutional Code pubhshed m 1830 The full work 
wai published posthumously 

* And, of course, die work of economists like Ricardo, Jsvons, and even Marshall, 
was affected both by Bentham’s own thought and by Benthamism On this, and on 
Bentham’s onginahty as an economist, see W Sta^ Jeremy Bentham as an Economist 
(The Economic Jour^, April 1941 and December 1946) 
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Parliament in Grote, Koebudc and Mol^worth. But these mdicadons 
m no way reveaT the extent of Benthamism's ][>olitical power It would 
be wrong to suppose that Bentham or the Mijls were widely read by 
the new busmess men, or that many of those who were e^&anchised 
in 1832 would have called themselves Benthamites. No more would 
Peel or Russell or Macaulay have caUec^ themselves Benthamites; but 
pohncians such as these none-the-lcss actively helped to pass a flood of 
Bcnthamist^egislanon. The reasons for this state of aflairs I wilkliscuss 
later. The briefest e^lanation is that the systematic social views of the 
Benthamites and the unexpressed and perhaps unreflecuve attitudes of 
some of the lea^g pohdaans and of their followen reinforced one 
another; and th^pfiiiuiaiiuteiiudj^£j 
rovided, very often from the works of the mas^pr 


betSuse they w ere pre p^ire d m full d etaJ an d wer e rea dy for almoa 
immediat e apphcationjl As a ^nsequence, it would be difficult to 
overstate ffie importance of the a^evemeats of Benthamism in 
[England ' ^hey include two fundamental alteratic|m in the method s] 

of government— the estahiKhmenr nf leoiskrion as the 









av, INTRODUCTION 

— and therefore of Benthamic — videos has* continued to be manif est. 
When we seek to-day to* understand the Bnush Consatution, we still 
make use of the mterpfctations of A. V Dicey, and these to a con- 
siderable ^tent rest upon a combmation of the methods of the 
Austmian and the Histoncal schools, while for practical purposes the 
general background of thougljt of most English lawyers has contmued 
to be Austiman. 

But m the course of the nineteenth century, while the importance of 
the Benthamist influence on practical reform and on legal thought 
was readily admitted, various legends became current about the man 
hjmself and about the value of his wntmgs Many of these legends 
wcfd'tat^p^atromzmg, and not all of them were consistent wTm^he 
S another yentham was a *mere practical reformer* , he was an eccenm c 
fphilosopher of the closet without knowledge of practical affairs ."Tiis 
Ibarren quahties of mind were reriected in a turgid and humourless 
style; he need be heeded only as an example of muddled philosophical 
thinking, or gs the cmde forerunner of James and Tohn Stuart Mill, 
! j)r as one of meTounders of the modem saenc e ot economn^ . s**" 

These conflicting views arose m part because ot the quantity and 
vanety of Bentham's workj — which very few people bothered to 
read — and m part because of the constant repetition of the kmd of 
picture of him that was drawn by John Stuart Mill ^ They may be 
resolved by readmg Bentham at first hand and by lookmg at more 
objective accounts of his life and character * Any oifBcultics that arise 
jn understanding Bentham are of a different order from those which 
aris» m understanding Pla'fo, Rousseau, or Hegel* there are few great 
puzzles of mterpretanon, his ideas are not mtnnsically compheated 
^d his ambigmties of expression are not imoenetrablt ^ The wor ks 

< giat arc pubh sh ed here at Ica^t mak e it clear that he t}yl itjlouble interest 
that tar from pcculiafrfc wa^concemed wim p ractical r^rm 
and ^th clanf^g thought about soa^ phehomena-^^tTw as T. 
Green, and so, indeed, was KafrMarx j Nor was he any unworldly or 
unpractical ecccntnc. Unlike lohn Stuart Mill, Bentham had a strong 
sense of the ridiculous; and he had mterests as wide as the normal 
educated man 6f his tune • he observed nature.i he wm interes ted in 
*ardiitectu 
but] 


i rchitecture, ch^. niusic and the theatre. He f^Jrhert iinmafiy d. 
>ut not realise he led a completely cToistered'H^: tkere is still in exist- 


> See tit$ esny on Bentham m Dissertations ant! Discussions, Vol 1 Cf the view m 
Hazlitt’a esiay m the Spirit of the Age , 

• See etpcaally C. W Everett: The Education of Jeremy Bentham (1931) 
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ence %igUer in which, as a*young man, he advises hts younger brother 
very knowledgeably on the conduct of love affairs.^ He remained, 
indeed, until me end of his life a sociable, ,aflable and kindly man. 
The Russian journey was an entcrpnsmg and arduous ^and tour • 
He was m many ways a simple-mmded man, but he was far from being 
consistently unpf acncal : the story ofhis in ventiveness and of the practica- 
bihty of jus invcntton s is part of the general history of the nineteenth 
century and~ it mies very impressive reading m Dicey,* (wen the 
Panopticon worked, for mstance m Johct Pemtentiary, Illinois, m 1920, 
and m the 1932 Cuban Penitentiary.* Bcndiam’s style could efrtainly 
be cumbersome,® and it became uicreasmgly so as he got older, but 
there was a special reason for this m that he was very consaous of the 
ambigmnes m Ordinary language,* even to th^ extent of inventing 
words for the sake of ensuring rlan iy; and if we have never accepted 
‘e^istemo-threpnc,’ we have gratefully adopted ‘mtemadonal,’ ‘codi- 
frcation,’ and several other of his mvenoons. In any case, jus style, is 
not uniforml y cumlie rsome m both of the ^iresent works there is 
much very lucid writmg, and there are some very telling e piprams , 

■ ‘-be nineteenth-century 



relationship to Tam es and John Stuart Mill, he was the succe^r ot a 
of earlier t hinkers as well as the forerunner ot these tw r>.<»‘ Tin Tlie 
thought is crude fas in some of his psycho- 
consists m the employment of the same 

concepo^^ 



npiQpd by. the mafonty of English thiakers 
luifoe a remarkable thmg if smee that time 


in his Dme; and it~iTO 
no ad^ianc'es been made m my of the numerous fields which 
iflmthaun touched. Bu t his thought is m anv case, on many subi«as. 
quite the reverse of crude: there arc, for instance, many sections m the 
Introduaion to the Principles Morals and Legislation m which even the 
lost exactmg of modem readers is unlikely to call for fruther refrne- 

or , pp 69-70 

lUtward journey was via Nice (reached by coach, canal and the Rhone) to 
CM Genoa and Leghorn) thence to Constantinople and through Bulgaria 
return joumey took him to Warsaw, Berlin and the Hague, 
le Tflanon bttwetn Law mi PvhlU Opinion m England in the ninettenA 
also C. K. Ogdea, Jeremy Beniham, 1832-2032 (1932) 
iotogi iph of the latter in Ogden's book referiM to m the previous 
• 

aware of this hinijsclf See P , Pre&ce, paras 3 and 16 
para. 39, and P., chap 6. para. 6, note 1 (d. 166), and chap. 10, para. 13. 








although some or the tundamentai positions inralved m all or these 
later mterests ate here given first expressioilr At least m the first 
instance, then, we shoula not look backwards at Ac Fragment and the 
Principles m hght of knowledge of laW developii^ts 
We should seek to understand these works in their settmgs: but 


relating theories to their settmgs is no simple matter ot ’placing' diem 
in a period or a pohty, and the settmg of a philtjsophical theory is not 
necessarily to be explained m the same terms that are ap|>ropriate to the 
explanation of the expression of an ‘ideology.’ Plam s Republic was 
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He was bom in the period 
of the W big ai!f>^jnry , a |> en7>d when the principles of the Constitu- 
tion were viewed with no httle complacency, by Wings because of 
their ascendancy, and by both Whigs and otlicrs because of the success 
ivith which the Constitution had s 


e maintenanc 


and the status quo was one m which Parhament s function was con- 
';ceived as lymg in the supervisi on of administration rather than m t he 
^creation of new law hy statute, while it was not considered anomalous 
that the Common Law and tlie lawyer should play leading parts*in 
the regulation of social hfe In these circumstances, syste matic examin a- 
tion and comprehensive overhaul of laws and mstituDons were not 
notions hhely to commend themselves to those whom Benthani 
came to describe as ‘the people m power’, but Centham consi 
thatfeoth die Common Law and die admuustiaUon that Pathament was 


losed to supervise were incoherent and antiquated, ant 


systematic examination and comprehensive overhaul were^t prens elvl 
what were required / ~ 

Bentham's approac h tn fbesp questions was very much m th e 
general i diom of the thought of his tu nc His inter^ l; m 
government was not one based on an mterest m man in his place m 


e cosmos, m his ontological status NorJbas it one 







Ic solutions' 


nature, ana ne viewe 


cuaractenstlc elghteetith-renniry rnntld pnrp-^ and characteristic 
eighteenth-century narrow-myidednesa He had no doubts a ^ ty pt 
capacity of reason to fumnh^olution s, partly because of the evident 
advices of Veaso n- in 'sci'enfa£c hel apparently approachmg 
conmletion of geographical and ethnographical knowledge,* but 
partly also, perhaps, because to an Englishman of Bentham s day a 
bacj^^ound of mcreasmg political security and mcreasmg urban and 
dpimestic comfort made soaal problems appear t© be relatively simple 
in their nature The Fragment and the Prmcioles reveal no inlJmg of 

' See the op* <' sr ti- c of Pri-r'i- - 
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falPmAnij ; tiirtwWe in hupi^t^ c^nenrp as the result of political 
yWoluQons or of the quickenin g of technical, industrial and <yt5 - 
mercial development. Still less, of course, do ^ ^lev reveal a ny lore- 
knowledge of tlie emergence of new modes of thought, of, for mstance, 
t he biolopcal notion of evolution or the psychological notion of th e 
positive functions ot the irrationaft ^'FurtKer. Bcnthams ideas belong to 
^ age which had scarcely conceived the possibihty of the removal of 

whole tracts of scientific knowledge from the ken of the ordinary 

educated man. 

But the conceptions used by Bentham are by no means suCh frag-’ 

ments of the theories of others as any man might pick up m the market- 

place. Jhe influence of study and reflection on earher theones is mta t 
marked m his wntmgs and is ack nowledged by Bentham him^lf^ 
Hfc T iaZ been fam iliar viTth Lockes ideas trom childhoo iL and ke had' 
found considerable sympadiy witli Hume and Voltaire . More speci- 
fically, while in chambers he had been readmg B a^ing£aH» Hartl^, 
Beccana . M ontesquieu, Pri estley, and Helvetiu s* Lodce, said Bentham, 
had given him a clue to niethoJ,*® Hume had demolished the ‘chimera’ 
of the Original Contract, and had had some perception of the true 
principles of morals,* Hartley had revealed the ‘association pnnaplc 
the bond of connection between ideas and language and between 
ideas and ideas’,* Voltaire had appealed because of his generally 
scepticil attitude towards existmg mstitunons,* and Barrmgton because 
of nis cnticisms of existmg English law ,• moreover, these two, together 
with Montesquieu, Beccana, and ELdveaus. had ‘set’ Bentham on the 


* Dimes Barniigton, Observations on the more anaent Statutes from Magna Charla to the 
Twenty-first of James I cap XXy/I (1766) 

David Hartley Observations on Man, Ins Frame, bis Duly anj his Expectations (1749) 

Marquis dc Bixcaria Dci delitti e delle pene (1764, translated mto French 1766, and into 
English 1767) 

Charles Louis dc Secondat, Baron dc la Bride ct dc Montesquieu Dc VEsprit des Lois 
(174d) 

Joseph Priestley An Essay on the First Pnttciples of Government, and on the Nature of 
Political, Civil and Religious Liberty (1768) 

Claud Arian Helvctius De Tespril (1758) 

* F , chap 5, pari 6, note I • F , chap 1, para 36, and note (I). 

* B , Vol 10, p 561 

* Bentham translated m 1774 one of V 9 ltairc’s lesser-known works, Le Taureau Blanc, 
and wrote a preface for it in the style of Voltaire 

* Barrington (1727-1800), barrister and later judge, discussed m his Observations the 
statutes indicated in his title, and added legal, histoncal and etymological notes He 
argued for the formal repeal of odlolcte statutes and the reduenon to one statute of 
different Acts of Farhament relating to the same subjea He did not, however, consider 
that codiffcation m the form proposed by Bentham was a practicable project 
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iPrindole of ^ But in Montesquieu there was too much ‘pseudo- 

^ metaphysical sophistry,’® and the consequences of the notion of the 
‘greatest good of the greatest number,’ which Bentham had also hailed 
with dehgkt m Pnesuey,® were most frmtfuUy to be considered with 
Helvetius m terms of legislation* and with Beccaria m terms of a 
saence of pumshment ® > 

There was, however, a more distmct pattern m the incidence of 
these influences than Bentham’s own scattered references reveal 


>Ac ceptmg directly from T orlce much of his conception of meth od. 
IBenmafii was at the same time acceptmg other hnes of influence 
Iconnectmg with Locke, some from England and some from France 
On the English side fell certam developments of Locke’s ideas m the 
hands of Hume, Hartley and Priestley, on the French side fell different 


developments of Locke’s ideas m the rationalism of the French En- 
hghtenment And from the standpomt of his interest in law, Bentham 
was making, with pecuhar thoroughness, his oivn unique amalgam 
Locke’s theories we fe as rnuch an amalgam as Bentham’s, and this 
is partic ul arly true of his pohtical and ^cial ideas His attack on 
jjJiVme Kight and his emphasis on a representative constituaonal 
4ystem were re-statements oT a* mediaeval position, and they were 
made m terms of the equally mediaeval nonon of natural law, but 
iLocke’s though t was also affected by the Cartesian blen d of empiricism 
and rationahsm ihe elements of knowledge were to~Ee'~derived 
from the sensS only, yet scientific knowledge was certain and m 


the moral field only the complexity of ideas and the lack of sensible 
representations served to prevent an appropriate science from being 
easy to formulate ® These various sides of Locke’s thought pulled m 


B , Vol 10, p 54 • F, chap 1, para 42, note I 

* DeontologYf Vol 1, p 300 But see B , Vol 10 p 142, 'Pocstlcy was the first (unless 
It was Beccana) who taught ray hps to pronounce this sacred truth — ^that the greatest 
happiness of the greatest number is the foundation of morals and legislation ’ Beccana 
used the phrase ‘la massiraa fehata divisa ncl maggior numcro ’ But Frances Hutcheson 
had used a similar phrase in his Inquiry mio the Original of our ideas of Beauty and Virtue 
published in 1725 — ‘that action is best, which procures the greatest happiness for the 
greatest numbers' (see the Second Treatise, Concerning Moral Good and Evil, sect III, 
par 8, p 177, 2nd Edit , 1726) Whoever may have ongmated the phrase, the general 
doctrine goes back, in one form or another, at least to the Stoics ^d the forms vary 
considerably For mstance, Hutcheson make* the important qualification, m the para- 
graph quoted, that ‘the digmty, or moral importance of Persons, may compensate 
nnmbers ’ 

* B , Vol 10, p 27, cf p 561 ‘ B , Vpl 3, pp 286-7 

* Locke mamtained diat if defimtions were carefully framed this difficulty might be 
overcome If ‘men would, with the same mdiffercncy', search after moral as they do after 
mathematical truths, they would find them to have as stromr a consequence from our 
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different directions and led to divergent developments m the hands of 
his successors Some of Locke’s notions (such as ms views on the powers 
of government which were developed by Montesquieu and repeated 
m the arguments of Blackstone which Bcntham attacked m the 
Fragment) became vehicles for the expression of Enghsh eighteenth- 
century constitutional mterpretation. yiis was, perhaps, to no htllc 
extent because Locke’s gen eral pohacaTpositibn was a re-formulation 
6 r~tt~adrtidnal ihterpretatibn s ot Enghsh institutions, in this*^pec t 
the re is more contmjcry berwphliKTdcas and those of Burke than is 
generally supposedT^ But by other men the logic of Locke’s empiricism 
was earned rnuch lurther than he himself had taken it, and m such a 
manner as to divorce it both from traditionalism and from rationalism. 
These developments were most dioroughly undertaken by Hume, 
foljowmg the lead given by Berkeley If the discrete particulafs^of 
sense expenence wcrc/Ac bases of knowledge, then the pnnciples of 
their combination w’Qfe subjective, and we were not aware, for mstance, 
of objective natiJria laws or natural rights, neither was there any 
soaal contract. S 9 aety and government must be considered to bd 
convcntio nsdiat^deyeloped out of human expenence^ — another lin^ 
with Burke But there was yet a furth’er development from Locke 
empiricism While holding that we apprehend laws of nature bvy 
means of reason. Locke had held the anaent view that ‘good and eviT 
are nothmg but pleasure and pain, or that wh ich occa sion s or pro - 
cures pleasure and pam to us’ , the will of God decidmg'what is to give 
US the one or tke ouier * This theological hedonism was desnned to 
have a very long life in England Gay® and Hartley developed thcones 
of psychology based on pleasure-pam and assoaaOon, and with a 
theological reference, and Priestley and Paley^ developed social theories 
that used these psychological ideas and spoke m terms of greatest 
happiness, but they agaui made recourse to God as tlie guarantor of 
the identification of mdividual and social mterest. 

From Locke’s own notions Bcntham drew very httle di rectly sayA 
.hn "i"" f'~'fnce and s gcntifac method, and irt' tfaft" apphcatio^ 

of these ‘Newtoman’ ideas to social and political questions, boA LockeJ 

clear and dutina ideas and to come nearer perfect demonstranon than is generally sup- 
posed’ (Essay Concerning Human Understanding, Bk 4, chap 3, paras 18-20) 

1 Treatise of Human Nature, Bks 2 and 3 

• Op at Bk 2, chap 38. para 4, cf chap 7, paras 2-4, chap 20, para 2. chap 21, 

para 42 • 

• John Gay A Dissertation concerning the fnneiples and Cnterion of Virtue and the Origin 

of the Passions (1730) * 

• William Paley Pnnapks of Moral and Political Philosophy (1785). • 
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and Bentham were very much in line with older view s ; the successful 
models for the development of saencc lay In math^atics or mathe- 
matical astronomy conceived as provinces for the deductive operations 
of a naturally merrant reason Bentham and. Locke , however, 
die rnethod of reason was that method fo j whichT)escartesTiad p ro- 
vided rules ’ problems should be resolv ed into their simplest e lemen ts, 
nothing should be taken for granted that wa s h ot clear and" disti nct, 
md thetugh t sho uld mo ve in single steps each one no greater than the 
manifest connections of the sul^dt-matter w arra nted ^ As a conse- 
quencef^hile on The one Tiarid a very considcrahlc role was accorded 
to reason, on the other hand severe hmitations were imposed as regards 
me tractabihty of reason’s subject-matter certamty might be achieved, 
put only m a field that permitted a first process of reduction to simple 
junits and a consequent process of recomposition Hume’s philoso^y 
had mvolved both processes, but it had provided a subjective account 
of the second of them that was opposed Jx)th by the majority of his 
contemporanes and by later thinkers. “ Bentham . was probably not 
concerned to follow all that Hume had to say, least of alf those aspects 
of Hume’s thought m which it ^as held that the defiaencies of reason 

( were to be remedied by instinct ’H& ^'as mainly imp ressed by Hnme’s 
track on contract and natural law, an? he tended to retain a role for 
eason that Hume would have rejected On the other hand, he was 
nearer to Hume than were some ot the French descendants of Locke 
to whom Voltaue and Montesquieu had brought the doctrines of the 
Enghsh Kevolution, and by whom these doctrines were received as a 
basis for a sceptical consideration of the existing French regime 
The Philosophes, or those of them who were to influence Bentham 
most, were concerned with solvents of custom and tradition m France 
and the foundation of a reasonable philosophy and political theory. 
Some of these men conceived that reason should enable men to fre e 
| themselves from the bonds of custom and author ity if reason o perate d. 
as Locke had suggested, without the a id of innate i deas, fhen it was 
possible by takmg thought to uaderm m e the sway o f t raditjoni; Ijy 
•• ineans of education and the control of the envtionment whole socia l 
structures might be altered, and altered qu i cklv i In this mter - 
connection nt reason and progress diere w3<; much Common ground 
with Bentham, as there was also common ground m the search for 
or pnne^ie^ that reason should fqjlow. But Bentham was n6| 
inclined to mamtam that such laws or pnijciples were those of reason' 
r ' Dmcomw on MefW (Everyman Edition, pp 15-16) 
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itself, still less was he inclined to mauitain, as Montesquieu still main- 
lined, th at th ey were in my sense natural laws , 

Yet tfentham was more inffuenccd hy the utihtanan developments 
of Locke m their French than m their English form. Interested m certam 
aspects of psychology, and m particular m the psychology of language, 
he was insufficiently mterested m the geyieral mmuoae of psychological 
analysis to wish to follow Hartley in detaJyand his own other mterests 
and perhaps the influence of Hume wcroinlikely to lead him to the 
theological utihtananism of Pnestley ^To a considerable degree 
Bentham was adoptm^ towards the legal mstituQons of las own 
country much the attititd e, that the ratn^^st PhilosooHes wer 
adopting towar(S~ the whole of the sociaT institutions of Fr 




B entha m’s adoption of a* non-thcologic^ utihtananism* was tbus 
Tutther encourage d when hc*read in 1769 the De L’ Esprtt of Helvetiu s. 
^/^o was axTameist, for that work propounded a. jocular science ofj 
morals which would also be a sacnce of legislation Mamtaimng that 
pleasure and cam were the sole spnngs of human acaonand judgment. 
Helyenus af^ed that the gap between private apfl puhh^ 
iirdffie br idjged- b^t he legislator who wor ked from* a knowledge o f 
human natur^ Tuicli aT^islator coiild frame a system of rewards and ■ 
pumshmentstnat would serve the mtcrest of the PuhilCi which was the I 
same as that of the ‘greatest number ’ Helvetius also indicated that the i 
‘ pnnaple of the util ity fif-the^uhlic’_ was a^ponaple which embraced 
the whole of ‘morals an d of l egisla tion*.) These ideas of Helvetius were 
further developed by Beccana in his Crimes an d Punishments, published 
in 1764^ translated mto English m 1367, and^ read by Benth^. 
Becca^, like Paley later, classified pa^ and spoke of dieir mtennty. 
durafl fi^n , provimity and rerrainry . He also sp oke of the ‘greatest 
happiness of the greatest number,* and he deal t with the sufeject-matterl 
wytn which Ben th am wa s concer ned./ 

■fjAt first ^ght, then, much of Benth am’s thought m the nresenP 
t wo works migK!''appear~CQ dfcrive very directly fro-Ti 
Beccaff^, hut the o ^er influences on him were opt less importap|.^ 
The shape m which he received thd French utaMarian ideas an d the 
apphcation he made of them w ere affected by the employment of a 
method akin to Locke’s, by a Scepticism akin to Hume’s, and by 
Bentham’s own le^al oudook and mtcrestsl Further , account must be 
taken of Bent? s 6wn u nusual capaaty for industry, his remarkable 

pertmaat y, Ms per nhar flair tor side-issues, and his^articular mterest in 
language^His views are thus not merely eclectic in bis systematization , 










anes might question | The works we arc considering here are to 
regarded as the products of an systematic intellectual radicalism , 
and that is not merely another way of saymg that they belong to 
philosophical as opposed to popular radicalism radical icm here 

' is a radicahsm of the intellect, and therein lies a major compensation 
for some ol the common limitations of the period, for the incomplete- 
ness of the works as considertiadns of social and pohocal problems, 
and for the absence of a system, particularly for the latter Wc explore 
the ramifications of a system with decreasing mterest when we have 
learned that it rests on a fallacy We may consider that Bentham 
abounds in fallanes. hut he Produced no edifice on anv smele basis 


His 


variety of conceptions and examme their roots J We nave much to 
learn from such an attitude and from the results of many of his 
examinations We are confronted here with something more challeng- 
mg than a ready-made system — a senes of possible approaches to central 
problems of soaety and politics, any one of which we may be able to 
utihzc without committing ourselves to tlie others, and any or all of 
which may be capable of adaptation 


III 

Bentham mterrupted his work on punishments m 1774 to make 
drafting suggestions to his fnend Lmd^ on a Commentary that Lmd 

r John Lind (1737-1781), an ex-clergyman who* entered the service of the Kmg of 
Poland When Bentham knew him he was engaged m political joumahsm and acted as an 
unoffiaal Pohsh representative m London 
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had begun to prepare on the Commei^Tij^ o( Bl^kstone. Bentham 
quickly produced work that Lind so greatiy preferred to his own 
mat he agreed that he should withdraw and that Bcntham should 
go on. Bentham did go on, and almost but not quite completed his 
Comments on^the £iomitsataries, which for some reason he then put 
aside and to which he did not subsequently return. It was published 
from the manuscript for the first time in 1928 But before he had 
quite fimshed with ms Comments on the Commentaries, Bentham turned 
back to consider a pomt about the nature of ^QVereigaty that Black- 
stone had mserted mto his discussion of mumcipal law. It occurred 
to Bentham that his own digression on this digression of Blackstone’s 
might stand itself, and accordmgly he decided to pubhsh it. The 
result was the Fragment on Govmment, which appeared anonymously 
11 ^ 1776 . 

In the preface to the Introduction to the Principles of Morals and 
Legislation Bentham gives us some account of the ongm of that work 
It was intended as the introduction to his pesial code which would 
follow m the same volume This project, says Bentham, was held up 
because he found himself (for what was by no means to be the last nme) 
‘unexpectedly entangled ’ The mtroducition was set up m type by itself 
and printed but not pubhshed m 1780 some of^the copies got about 
widiout Bentham’s authorisation Bentham says that meanwhile 
he had found that the pnnciples he had set out m this mtroduction 
were underlying his subsequent thought and that he therefore deaded 
on an authorised pubhcation embodying some emendations and 
corrections, hence the pubhcation in 1789 This is not, however, the 
whole story Bentham had m fart to be pressed by his friend Wilson^ 
as late as 1788, to pubhsh his introduction at all, and Wilson was con- 
cerned because Pafey had pubhshed m 1785 his Pnnciples of Moral and 
Political Philosophy with the consequence tliat the puohc might think 
that Bentham had borrowed ideas from Paley 

It IS thus apparent that these two works were rather casual produc- 
tions, both as regards their form and as regards the circumstances of 
their pubhcation. Further, neither separately nor together do they 
cover all the ground that Bentham had covered by 1789 Between 

• 

* George Wilsoa ( ’ - 1816), a Scocash barrister who later became leader of the 
Norfolk cucuit On one occasion Wilson appears to have saved Bentham from drown- 
ing' The friendship was afl early and not very lasting one the temperaments of the two 
men seem to have become mcreantigly mcompatible In the Preface to F , 2nd edit 
(182S) Bentham admitted that th# Pnnaples ‘would not have come out when it did, m 
1789, but for George Wilson’ (Bownn" , Vol 1, p 252) 



INTRODUCTION 


trv4 

■ 

the publication of the Fragment and the pubhcation of the Principles, 
Bcntham had wntten and pubhshed his Defence of Usury, a work on 
political economy, and the manuscripts entrusted to Dumont touched 
on aspects of law that are not discussed in either of the present works 
It may therefore appear to be questionable whether there are any good 
reasons why the Frament and«the Princivles should be chosen for re - 
Pilbhcation to-day as political text s But there are several good reasons 
' yhe mest important reason is that these complementary pro^c^ of 
l ^e ^me period of Bentham’s thought mvc tamy complete expresslop 
tQ_li£nriiam!s views on certam political them^ A second reason is 
that much that lias been written about Bentham’s views on these themes 
has drawn to a surprising extent on ^umqnt’s edited T^ieory of Legisla- 
tion. and while Dunvint on the whole performed his task of editmg 
very faithfully,^ i t is preferab le to read whan Bentham had to. 5?y 
e xactly as he himself said it ) A third reason is that there is still a 
tendency m some commentaries to speak as though Bentliam had 
somewhere expressed a ‘pohtical theory’ m a firm and final form^ 
whereas no one of his works is definitive, and so far at least as one 
aspea of his political thought was ^ncemed, there was a difference 
jjbetween his earher and later iheiX^s iThe present two works have th e 
-idvantage nf revealinp^p r^rli£|-Bfin^am who wrote before there was 
ft ‘UtiktananSd^ ool/^mallv. these two works are not easily obtam- 
able to-day m convenient form m one volume 


The Argument of the Fragment on Governm ent 

Bentham’s purpose m the Fragment, as also in the Comments on the 
Commentaries which he did not publish, was to subiect the nf 

William Blackstone’s Commentaries on the Laws of England to tiestr^^ iptive 
efifidsm that would be ettective in unfierrninmg their authority. 
WHIT was authontative about filackstone^s work? It was wntten 
by the first Vmerian Professor of Law at Oxford, which perhaps m 
Itself gave it some standing Its substance had already figured m 
the Professor’s lectures (which Bentham had returned to Oxford to 
hear m 1763) and his doctrmes had therefore begun to contribute to the 
outlook of lawyers and others m Bentham’s own generation * But 

1 See the appendix to Ha]^vy’$ Growth of Philosophical Radicalism, and Ogden’s Intro- 
duction to his edition of the Theory of Legislation, pp 5cxxvu-l 

• See F , Preface, paras 28-29 
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probably most important of all was the fact that the four volumes 
(which appeared between 1765 and 1769) were wntten in what 
Bentham himself acknowledged to be the language of ‘the scholar 
and the gentleman’ ^ in brief, the work appealed to and was received 
by, a wide cncle of readers * 

What concerned Bentham in this was the further currency that was 
now liable to be given to ideas of whose fallaaous nature he had 
already become convmced when he first hearcTtKem in the author’s 
lectures There was no novelty in panegyrics on the British Constitu- 
tion since Montesquieu had written m 1748 Between the pu’dhcation 
of the Commentaries and that of the Fragment there had appeared yet 
another culog^f m the shape of de Lolsie’s Constitution of England 
Blackstone was in a tradition As Bentham saw it, Blackston e. with 
all his learmno; and his elegance of dic tion, was no more than repeatin g 
the same inconsistent medley of chches ot which current legal thinki ng 
was composed/ Thc law of nature was there, sometimes revealed by 
God, sometimes discovered by Reason, and it was accompa med b y 
^elf-intercst as the basic principle of actiont>Bovereimtv was suprem e^ 
and absolut e authorityf yet the sovereign couTd be spoken of as havin g* 
duu«, ati3~ individuals had absolute nWral rights which it was'^e 
pnhdpal aim ofsociety to protect. WJule previously isolated individuals 
diJnoflieLbei'aiely igree to mstitute society, compact yet som ehow? 
represented the organized relations between mdividuals and soaety. 
And the virtues of the British Constitution would be found to reside 
m the fact that it was an almost perfect example of ‘ mixed govem - 
ment’ and separated and balanced ‘powers ' It was clear tt>^Bentham 
what the vogue of such ideas would do if it went unchecked, it would 
confirm those p remdices which he was most concerned to overturn. 
and It would erect a barrier against the reforms he hoped to accom- ^ 
p hsh The mam purpose of the F ragment, ^erefore, is to e xplode thes e 
ideas . but the work is also mtendea to mdicate otlier ideas mat should 
take their place .i 

Bentham acknowledges that the ainas of .the frayweBif acR JiiMaiy 
rather to overtlirow than to set up, but he dunks that they 
may go some way towards helping readers to think for themselves * 
His cntical aim is to show BlJckstonsA toaccaracy .of thought and 
his confusion, and how his id eas mak e him an enemy to ‘retennu- 
This IS to b^ done bv means of a close exammation dr6he 

* F , Preface, para 44 * F , Preface, para 4 * F , Preface, para 69. 

F , Preface, para 5 
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p^age m the Commentaries m which, Bentham claims, the essential 
fanlt of the whole is exemplified ^ This fault resides in the confusion 
of the functions of two qmte different aiidleparatc types o^unspru- 
dence, a descriptive jurisprudence which Bentham ^^ils ‘expositonal,’ 
and a critical jurisprudence winch Bentham calls ‘censorial ’ The result 
of such confusion is that exisBng laws are always justified and as a] 
consequence reforms are always resisted * 

Bentham’s arguments m the Fragment arc not systematized they 
follow the order of Blackstone’s statements m the passage chosen for 
priticisifl, and the speci fic notions of Blackstn ne that are chos en for 
/ attack are clear enough from the five chapters following the preface 
and the mtroduction There is httle to be gamed from dwclhng on the 
detads of Bentham’s cnticisms of Blackstone’s points, some of 
Bentham’s most telhng criticisms come from Hume and much tl^^t 
he has to say is merely captious and should chari tabTy~ bc attributed tjj 
:. youthful exuberance . Nor did Bentham’s attains prevent the con- 
tinued popularity of the Commentaries But there arc certain important 
^central conceptions behmd Bentham’s attacks, and he advance s pertain 
llposattvc aJnprnative ide as We have to search for these themes, especially 
m the preface and the foomot'es, *and we have to systematize some of 
them for ourselves, bufi'when this is done they compose an imprcssivel 
and consistent thesis- 

In his attacks Bentham is really ,4 ^pposmg three tendencies m lega l 
and pplitical thought that a | ;e soil all too c om mon even to-day , The 
fast/ ^f these tendencies ijraie confusion of the de facto and thc^ jure ^ 
vff^tham contends that the law of nature is ‘no thing hut a phrase.’ * 
^sists that w h^ men m fact intend and what they ought to intend ar e 
bv no means rhe same,* and objects to suc h notions as tnatfree govern- 
ments must necessardv have less power than desp otic goyemme^,® 
or Aat the supreme pow er m a society can have dutiesig ^The sccoii^ 
^dency attacked is the misuse of an alogy, and Bentham criticisesj 
/both t he doctrine of ong mal contract^ and );^hg^dp*'*;r"i'* »f 'mplie/f 
consent? ThetEti^OTdency attacked is the misuse of limitm g 
concept s. ‘ Howeyer distinct the i deas may be that are suggested by ' 


^ The passage occurs at I Comm 47 ff and is copied almost verbatim &om J J Bur- 
lamaqm’s Droit de la Nature {VldTj which Blackstone apparently read m a translation of 
1748 Burlamaqui was influenced by Puffendorf, for Bentham’s views on whom, in 
company with Grptius, see P , Preface, para 24, not^2 Cf P^chap 19, para 27, note 1 

* F , Preface, para 14 ff • F , chap 4, para 19 * F , chap 4, para 10 

‘ P , chap 4, para 23 * F , chap 5, paras IM ' F , chap 1, para 36 

• F, chap 4, para 11 
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arate them Actim societies, for instance, necdTnpt necessarily 
eijher per^tly natural or^erfect^ polijgial.* g ovemments do no 
fall neatly into thie~ cfassification 'monarchy, anstocraev. c?cmocrarTr 
with complcmenta 


itish Constitutio n does no t, through a ‘balance’ of Kmg, Lords an 
ommons, represent a ‘blend* of the three supposed for ms of govern - 
ment. or of their virtues without their vices ‘the notion oF the powers 
of government’ is hard to apply — where, for mstance, is the execu- 
ovfe’ m England,® and how mdependent of it is the jndiaary 
V Bentham rejects these currendy accepted inceptions employed by 
iBlackstone, but he suggests alternative s ilfc suggests that ‘ pohg cal 
‘society’ and ‘natural society^ are limiong conceotion8> , The essential 
character of a pohtical socie ty resides in the fact that it mvolvcs 
<^/ fiuniber of persons (whom we may style subjects) s upposed tQ?be 
in the habit of paying obedience to a person or an asfi^blayife o f 
persons, of a known aiid certam description^ (whom "We may call 
governor or governors)^ ^ The notion of a natural soaet y is simply 
the negative of this ‘ When a nimiby of persons' are suppo^d to be i n 
the habit of conversmg with each other, at the same time tliat they are 
not m any such liabit as mentioned above, they are said to be in a stat e 
oT natural society When we come to actual soaeties, however, we 

may expect die habit of obedience to be nSther perfectly present nor 
perfectly absent * Indeed, the same man may be m a state of nature 
with some people and m a state of pohtical soaety with others, or may 
alternate m his relations with the same people “ The sa me men may be 
governors m one relation and subiects in another, or may alternate ^ 
And government itself may only he a temporary phenomenon.^* 
In practice we can reasonably take a given soaety to be pohtical 
When acts of obedience witlun it prcdoinmatc over acts of dis- 
obedience Borderhne cases will undoubtedly be difficult to deter- 
imne, but it might be said that the authority of a society’s government 
ceases to be effective when there is, on the part of a sufficient numbeij, 
of persons withm the Society, more than a certam degree of conscious 


* F, chap 1, para 12 * P, chap 1, para 13 ’ F, chap 2, passtm 

* F , chap 3, passtm ‘ F, chap* 3, para 5 • F, chap 4, paras 30-32 

’ F , chap 1, para 10 He suggests later (Note 1 to para 13) that further to distinguish 
political society (from, e.g a family) we should presuppose within it a considerable 
number of persons and an mdefimtcjduracion 

* P, chap 1, para 11 • F,jChap 1. para 12 “F,chap 1, paras 14,16 

“ F , chap 1, paras lS-16 F, chap 1, paras 19-20 

** F, chap 1, para 12, note 1, and para 14 -- 
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^pcn and forable disobedience of a type that has been recognised in the 
society as treason ^ 

It IS clear enough what Bentham i^ere concerned with He js 
concerned iwitli government as a soci ^gical faa . he is not c oncerne d 
to, ask on what grounds, or m’what circumstances, moral authonty 
m ay be Haitned fo r govcmm«itj FIor^ocs Tifs ihore’detiuied analysis 
of the notion of government as a sociological fact mtroduce the ques- 
tion of moral authon^ it leads logically to the isolation of further 
techmeal and morally neutral conceptions Thus, when a pohtical 
soaerv^s functioning, then the supreme bod y in it is absol ute nothm g 
it does can be illegal, except where it is hnyt e Jby an e^r^sTcon^n- 
donj The expressions m words of the will of such a ^utical supenbr 
a re conwan d s. and statute law i s c omp osed of commands Common 
law consists oT quasi-commands — tacit expressions of die will of 
superior, ‘supposed’ to have been uttered Duties m e then acts that are 
the objects of such commands or quasi-cominands Xiuti^ and rights 
are correlative in the sffnse that my duties are what others have a right 
to have me made to do , but what others have a right to have me made 
to do can only be what I am hable accordmg to the law to be punished 
for not domg * Thus the notiofi of law as c om mand is central, and , 
essential to if is th e nouan of pumshmeiit. whidi is that of paim 
a nnexed to an act, and arrriiin g on a cer tain acc ount and from a certain 
s ource/ * 

These are the central conceptions of cxpositorial or descriptive 
)unsprudence, the technical conceptions that Bentham conceives arc 
necessary if we are concerned to describe a socKty’s laws without 
beggmg any quesuons as to their goodness or badpess They are 
tcchmcal concepdons that it is logically necessary to use no matter 
with what legal system or what political society we may be concerned. 
Other techmcahtics may be involved in any legal system, but their 
existence may be accidental, and it will give rise to misunderstandmgs 
if we confuse techmcahties that are non-essential with those that are 
essential This is especially important when we set out to practise 


* F , chap 1, paras 21-28 

’ F , chap 4, para 26 Cf chap 4, para 34 ff This qualification of Bentham’s is not 
Uways appreciated Bentham insists that noncontradiction is involved in holdmg that 
he supreme pohncal or legal power may be Lmited by convention, and he points out 
hat there are in fact instances of such limitation in the cases of the German Empire, the 
Outch Provinces, and the Swiss Cantons The fundamental point is that political power 
rests upon ‘a habit of, and disposition to, obedience’ which may be ‘absent with regard 
to one sort of acts’ while ‘present with regard to othef’ (Chap 4, paras 34 and 35) 

* F , chag, 1, para. 12, note 1 * F , chap 5, para 6, note 1 (para 3) 
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expositonaJ jumprudence/that is, to give an exposition of any system 
of law Exposition must be systemaac; there must be an order of 
description, or, as Bcntham calls it, an ‘arrangement’. Bentham con- 
ceives that arrangement in any exposition should be what he calls 
‘natural’ as opposed to ‘artifiaal’ arrangement; instead of exposition 
foUowmg the pattern of technicalities that liave come mto use from 
unreflective practice and may be based on all sorts of prejudices and 
whims. It should be concerned to arrange its subject-matter m aRXord- 
ancc with the properties mvedved that are most prone to engage and 
to retain men’s attention 'Jsow t he subiect-matter of law is ^ men’s 
^lons. and it is to the utibcy of actions that men naturally attend . 
^ j ^eretore the principle~bf arrangement in lunsprudence should 
, utihtYi ^^ i 

At first sight Bentham may seem m the arguments just summarised 
to be speaking from a sundpoint different from that adopted m the 
arguments summarised earher He produces certam technical concep- 
tioiis by means of what appears to be a logical analysis of the acttial 
phenomenon of pohtical society. It would be natural to suppose 
from what he says about political society that the ‘subject-matter’ of 
law would be commands, or kmds of commands , but he says that it is 
actions Further, if exposition should be ‘natural’ m the sense m which 
he uses this expression, ought not analysis to be ‘natural’ also? Can 
the analysis which mdicates mcamngs for ‘law,’ ‘nght’ and ‘dudes’ 
be so described^ Bentham did not stop to ask these questions, but it 
is unlikely that they would have perturbed lum Commands are 
concerned with permitting or forbidding actions offences against 
laws will be punished, so that disobedient acaoii has a determinate 
disutihty ‘amiexed’ to it a there is thus nothing illogical about the 
arrangement of laws m terms of offences created (whicn is at the same 
drne ii arrangement m terms of utihty or disutility) , it is a useful form 
of arrangement from the pomt of view of both law-makers and 
subjects, and this does not mtroducc any different standpoint, for 
Bentham ’s discussion of law always imphcidy and sometimes ex- 
phatly proceeds on the pre-supposition that m some sense or other 
It IS part of the luture of law that it has a use Furtlier, this notion 
of arrangement nowhere steps outside the range of conceptions that 
arises from the analysis of polincal society except at the pomt at which 
utihty is introduced. ,^But this is not a gratuitous addition, command 
md obedience, law-making and respect for the law, arc implicit in 

' , Preface, para. 52 £F 
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e notion of political soaety, and in introducing utibty Bentham 


doing no more than turning hi s an alysis in a psycnbloeicd direcaon . 


'Givrn ^c soaological nature of Bie phenomenon under^re^ew, this is 
pot mappsopnate 

! Rightly or wrongly, however, these arguments have throughout a 
prajgmatic character It becomes evident at the next stage of Bentham’s 
discussion of alternative conceptions that the basis of the pragmatism 
4s an emphasis on the ethical significance of jurisprudence So far 
we have discussed what he has to say about expositorial jurisprudence 
But there is another form of jurisprudence — ‘censonal’ jurisprudence 
Whereas expositonal jurisprudence is concerned with w hat law ts, 
jpensonal jurisprudence is concerned witli what law o ught to be ^ It 
must use the same /natenals and arrangement as expositorTal juns- 
tirudence, but it must employ an objective^^standard to deadc/what 
Jaw ought to be. This takes us beyond utility as such to the Prmcipic 
fef Utility* — ‘this fundamental axiom— i t is the greatest happi ness o f 
fcc OTeatest number that is the measure of right and wrong. P 
' These are the mam* conceptions that arc advanced by Bentham 
m place of those.used by Blackstone, and tliey, rather than the detailed 
discussions of separate pom^ m Blackstone, constitute the mam 
mterest of the Fragment to-day '«is of importance to notice that tliey 
are developed as a doctrme of jurisprudence and not as a ‘pohtical 
dieory’*;*fhat they mvolve other ideas in addition to what wc have 
come to regard as bemg stnedy ‘utihtanan’ ideas, and that B entham is 
m the mam assurrung the existence of go venim ent and is n ot askin g 
how governments ougjfit to be constituted^ Sut there are some other 
discussions in the Fragment that are relevant to this last subjea. 

Kmgs, says Bentham, s hould keep within estabhshed laws and 
ibstam from measu r es which tend to increase the un happm ess of 
^eir subiccts, while subiects should only oFcyfkmgs so long as theiTso 
. ^duct themselves — 'so lon g as the probable misrhiefi of nhedienrp 
re^less thantFe prnb^le mischiefs of resista nce ’h Each man may use 
,he Pnnaple of Utihty to tell himself when the juncture for resistance 
,ias arisen, but there is no way in which there can be a common test 
or all concerned,® unless, perhaps, in the case in which there is a defimte 
convention for the government to overstep • It is, however, possible 
to charactense a ‘fi-ec government,’ and that without resort to the use 
of ‘fictions.’ It depends on hoW the supreme power is distributed 


' F , Preface, para 13 * F , Preface, paras fe-62 •P, Prd&gs,.pa**-2. 

* F , chap 1, para 43. ‘ P, chap 4, para 21 ffi *TTcTup 4, para 36 
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legis lation andjnorali^ If is therefore to be followed both by the 
legiilatbf and^By individuals ,* and Bentham is mainly concerned 

with the legislator. The legislator, working through compulsion' 
must work on the Pleasures and pains of individuals.^ Compulsioi 
IS really the supplymg ^ motives * me sources of motives are ‘sanctions’. 
There arc ph^c^ ancQons operatmg m the ordm^ry course of nature 
without human *'oF divme mtervenaon,/ pohocaH^n mnns operatmg 
through the organs of government, mom or po pular sanctions 
ansmg from general socid contacts,\and rehgiAm sancdons arising 
from the ‘immediate hand of a supenor mvisible ^emg, eidiejim the 
present life or m a future.’®'^ The sanctions other than the physical 
sanction can only work through the physical sancaon,* and lie 
pohdcal sanctidh differs from die other three sanctions (when these 
are operating without it) in that it alone can be certam in its effects 
whereas they arc always uncertain.’ To do his work properly, dier e- 
fbre, the legis lator must un derstand the forc e or yalue of t he pleasure s 
and pains that arc bot h Ins e&ds and the msmipiena^ie Tias to work 
widi ® THis Is to B^mcasured, in the case of a single pleasure or pain 
of one mdividual, ui terms of intcaw cy, duration, certai nty or uncer- 
tainty, and propinquity nr remote ness.,* i "When not the isolated pleasure 
or pam, but me ‘tendency’ of the act by wluch pleasure or pam is 
produced is considered, then accoimt must also t>e taken of fecundicy 
and punty ; that is, of the chance that the iimnediaxe pleasure or pain 
assoaated with the act under review will be followed by further 
sensations of die same kind, and the chance that it will not be followed 
by sensations of the opposite kmd When a number of persons is 
considered, then the legislator must take mto account all the foregomg 
,ests and another test which Bentham calls ‘extent’ . that is, the number 
of persons affected Thus a calculus of pleases a n d pam s m ay be 
eflfected: diis is not st ric tly pursued m ^ mor al judgments or JT le ^ 
operations, but the more aos ely it b foll owe d, die greater accur acy 
will such judgments and nperattnm possess M 


* P , chap 1, para 14 * P, chap 1, parai 1-2 * P , chap 3, para 1 

* P , chap 3, para 2 and note The motives in question arc obhgatory motives, 
capable of giving a binding force to any law or rule of conduct.’ 

• P, chap 3, paras 2-6 * P, chap 3, para 11 ’ P , chap 14, para 26 

• P , chap 4, para 1 • P , chap M, para 2 “ P , chap. 4, paras 5-6. 

P , chap 4, para 7 

P.chap 4, paras 5-6,^ chap 14, para. 28 Sec Ogden’s Introduction to his edition 
of the Theory of Legislation *(pp nv-yv) for the view that the calculus vi as merely a 
'dassi^umry convenience' vud because it worked This view, is supported by Hal6vy’s 
quota4B^° P Crowlh’of Phihsophtcal Radualism of a statement in one of 
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So fer Bentham’s arguments appear to' confirm all that is said m 
the most unsympathetic accounts of his ideas, except that these do no t 
always make clear the emphasis laid on the legis lator or the qualificatim 
noted at the end of the previous paragraphpBut now BentEjun pro- 
ceeds to explam various refinemeiitslhat must be mtroduced m order 
to apply his method more r^ahstically, and it is important that the 
reader’s patience should extend to this part of his argument, ^easures 
and psuns must be classified accordmg to their sorts, and a distincti on 
must be made betwe en sipiple and coniplex p leasures and pains so that 
die law knows w hat it is dealmg withd ^Account must next be taken of 
the fact that m diff erent p eople the quantity of pleasure orpam prod uce d 
bjy^the s^e cause is not umfbrmly m proportion to the force ex erted 
e caus_e of the pleasure or pam,_and diirtyywo kinds of ‘circum- 
gtances aff ectmg se nsibihy ’ arc hsted and'exammcd which inustlJc 
consid«ed hy legidators and judges so that the pumshment designed 
byjhe one and applied by the other wiQTiave just the effect it js 
intended to ^ve ^ J'hen the effects of curcumstances on men’s ic 
are considere^— vmat is meant by saymg that acts are intenp 
^atjnodves are^ and what is the nature of disposition^ 
tF«e enquiries docs the discussion reach a pomt at whichi| 
as such can be dealt with * j in itself, as mvolving pain, 
a.^rmschief. its use is lustifi c^onEf ibr the sake^of ej 
greater evil,*i and it is therefore to be avoided where 
miscnief tc^revefit, wfiere It cannot effectively prevent mischief, or 
[where it wm produce more mischief than it prevents *1 When pumsh- 
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Bentham’s MSS to the effect that the ‘addibihty’ involved is a necessary postulate of 
pohtical reasoning to be regarded as having the same sort of validity as ‘tlie equahty of 
chances to reality, on which the whole branch of the mathematics which is called the 
doctrine of chances is estabhshed ' In short, the calculus is a pragmatic conception 
There can be httle doubt of Benthani’s later pragmatic tendencies See the Jiahonale 
Evidence, chap 7 (B , Vol 6, p 241) ‘Experience is the foundation of all our know- 
ledge and of all our reasoning — the sole gmdc of our conduct, the sole basis of our secunty ' 
Cf the Essay on Logic, first pubhshed by Bownng ‘Logic, like every other branch of 
art and saence, m a word, like everything else, is not any otherwise, nor any further 
deservmg of regard, than m so far as it is capable of being of use But of use in an intelligible 
sense, neither can this, nor any thing else ultimately be, any fiirther than it has been or is 
capable of bemg conduave to the diimnuuon of pam in some shape or other or to the 
increase of pleasure ' (B , Vol 8, p 222) But not all of Bentham’s statements, particularly 
at this stage, will support the view that he was consistently a pragmatist in many cases 
he appears to take ‘addibihty’ hterally In other words, Bentham’s position should not be 
regarded as consistent It is partially ranonabst and partially pragmatist This is not 
surprising m view of the vanoiu sources on which he was Rawing 
' P , chap 5, paras 1 and 33 * f* , chap 6, espeaally para. 45 

• P , chaps 7-11 * P , chap 12 ‘ P , chap 13, para 2 

• P, chap 13, para 3 . ^ 
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ment is worth while, it will prevent mischiefs absolutely, or if that is 
not possible, will induce a preference for less mischievous offences ^ 
Beanng these points m mind, it becomes possible to state rules by which 
the ^portionmcnt of punishments to offences should be governed,* 
and from these rules may in turn be derived the properties that must be 
found in particular pumshments * . Offence s may then be classified m 
accordance w ith the dictate of the Pr map le of Utility that only su^ 
acts ought to be offences ffiat the good of the commpmty requires 
s^uld^he such 5 Finally, Bentham discusses the whole of the field 
of the legislator (which is what has already been under discussion) in 
Its relation to the field appropriate to private ethics * 

At the political level, then, this discussion remains very firmly 
within the term* of reference of the discussions m the Fragment It is 
concerned with the d aily o f gov e mme ntj and mainly with 

^eir compulsory aspect is a discussion of the .sgoal psychol ogy, 
or sociology, of c ompulsion . It is parfiallv technical, and the tyran- 
nically mmded/equally-with the pubhc-spinted jmght value many of 
the considerations advanced, but it is m fact undertaken because 
Bentham is concerned with the problem how government ought to 
behave, and it is m consequence of this •concern that several matters 
are touched upon that arc not revealed m the brief general summary 
given above there are discussions of the aims and methods of soaal 
sciences the psychology is a moral psychology • the proper functions 
of govefnnSeht and the limits of governmental effeenveness are 
discussed Thus the Prtnaples both concentrates on one aspect of the 
discussions of the Fragment and serves to provide a wider background 
for those discussions as a whole 


VI 

These, then, are the themes m the Fragment and the Principles that arc 
of leadmg mterest to the pohtical theonst <^learlv, n either Ae Fragme nt 
nor the ^inctples constitutes separately a treatise on pohneal theoQr 
m Ae usually accepted sense, nor do they do so m coiyun^on^ 
Bentham’s own temperament and interests, the circumstances""©? 
writmg and of pubhcaoon, and the parncularity of the subject-matter, 
all combmed to prevent his even contemplating any such work. 
The overt purpose of the Fragment is very specialized, and a rcadmg 
of the Principles will qtUckly serve to remmd the reader that espeaally 

’ P , chap 14, paras 2-6 J P , chap t4, paras 7-2S • P , chap 15 

* P , chap 16 * P , chap 17 
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when we deal with that work as a political text we are selecting 
themes, and that the jurist or the penologist would make quite a 
different selection of themes Unfortunately, too, brief general 
summanes tend to make the polmcal themes of both works appear 
very thm, and we are m any case dismchned to expect very much 
more from further reading when we remember that they belong to 
an early phase of Bentham’s thought, to the legal side of that phase, 
and t6 one aspect only of the legal side By 1789 Bentham already had 
other irons m the fire in addition to the views expressed in the Fragment 
and the Principles, he had also ei^ressed other views which were to 
affect the later development of his political thought In the Principle s 
he ^as providing ah introduction to a penal co de/. But he had also 
before 1789 reco'rd«d his views on civil law He had considered the 
necessary interconnection a nd mterde pcndence of legff rights and 
duties in a practicable lega l system, andTi^ad advoolted as a raptfnal 
' aim tor the law the maintenance of security, siibsKtence, ahu?fdancc 
jaid equility witlTsecjinty as the pnncipal object.^ He had, further,” 
already' exp7e^e~d himself on' politic al eco n omy as a disciple of Adam 
Smith in the economic hcTd. the maximi si ng of ba ppmew, depende d 
upon tHe reduction of intervention by govemme n t to th e unavoidable 
mmmiim ^ 

Blit the force of the two present works should not be under- 
estimated Many of the arguments m the Fragment are purely negative, 
and, as has aheady been mentioned, some of the most telhng of them 
denve from Hume, while Bentham’s own arguments are often no 
more than captious Yet none of the notions chosen for attack were 
repeated by any major writer m England after the 1770’s mjust the 
form in which Bentham had attacked them ® More important, 

1 See the Theory oj Legislation, Pnociplea of the Civil Code, chap 2, chaps 11-12 
Cf F , Preface, para 3 — ‘If it be of importance and of use to us to know the pnnciples of 
toe element we breathe, surely it is not of much less use to comprehend the principles 
Md endeavour at the improvement of those laws, by which alone we breathe it m 
fsecurtly ’ (My itahcs ) W Stark (op cit ^ argues that nonetheless Benthara’s fundamental 
idea 15 really equality, but it is doubtful whether Bentham can be pinned down to any one 
fundamental idea, and his use of ‘equality’ is specialized and restricted 

“ See Defence of Usury Bentham’s acknowledgement of what he owes to Smith comes 
in Letter XIII (B , Vol 3, p 20) The theme of the Defence of Usury is given in Letter I 
(B , Vol III, p 3) — ‘No man of npe years and of sound mind, acting freely and with his 
eyes open, ought to be hmdered with a ficw to his advantage, from makmg such 
bargams, m the way of obtainmg money, as he thinks fit ’ Bentham is in fact going a 
step beyond his master m the Drfence of Usury, as he is attacking Smith’s admission of a 
fixed maximum rate of interest , 

• Bentham's own copy of the Fragment was inscribed by him — ‘This was the very first 
publication by which men at large were invited to* bteak. loose from the trammels of 
authontyeind ancestor-wisdom on the field of law ’ (B , Vol 1, p 260 ) 
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Bcntham’s alternative ideas m the Fragment have the considerable 
merit of'etSnty^nd consistency, and on the psychological side they are 
given logical development m the Principles, where, if the arguments 
are at times ponderous and at times artificial they are again urfdoubtedly 
coherent and well-sustained. Mnd it is ccrtam that his ideas are by 
no means crude, (i) He has clear if htmtcd aims (ii) He considers 
at some lengdi the question of method (in) His jisychdogi^Laod 
e thical are looselyje^ressed,^ bu t th e cential .positjoui aiC-llsld 
m common with many other thmke rs o f his own time and later: he 
IS not trying tc^e^lain away morality it is.normally_qiide?staQd, 
indeed, nls arguments are to a considerable extent ,basaL.upoil. .a 
moFal postuTye The arguments against Blackston^have as Aeir 
aim the disentangling oF mecial legal senses for Such words as ‘lasv. 
'n^ts^arid 'duties’ m order that discussions of law may be so con- 
'ductcd' as to' avoid begging ethlcaT questions , and diese con cept ions 
^ovldr aTramcwdflc^f'a theory ofgovernnicnt^j Moreover, as he 
develops these themes, Bentham uncovers other issues of considerable 
interest Wc shall be less than just to Bentham if we go astray on these 

f iomts, and for that reason it is useful to examme lliem at greater 
engtli 

*l[i) The aims of social enquiry 

Bentham makes it clear that his aim s in social e nq uir y are p racOcah 
At the very bcgiiming of the Principles he tells us tha t he is co ncerned 
with a ‘ system, tlic obiect of which is to rear the iahric of f3iat 
by the hands of rf a^snn .and nflawsi > And the science of law , he explair 
m the I^reface to the Fragment, is the foundanon of the pract ic e of the 
legal art In tlie same place he explains his aim as “Reformation 
■-Reformaoon corresponds in the moral world to discovery anc 
imptbVtment in the natural world ® It must depend upon bette 
acquaintance with the chief means of hvmg happily, on comprehension 
of the pruiapl^dr iawr and on the improveme nt oflamj* It will not 
be achieved save in a critical spirit ‘if nothing is ever to be found fault 
with, notlung will ever be mended In particular, the legal profession 
in England has been undiscrimmating in its attitudes of reverence 
towards die laws and of obsequiofls respect for authority.* 

This idea of reformation is restricted. As we shall see, it is restneted 
by all the deficiencies of tht; psychological and ethical notions that 

* P , chap 1, para 1 * F. Preface, para 13 • F , Preface, para 2 

* F , Preface , para 3 * F , Preface, para 17 • F , Preface, paras 21-23 
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Bentham employed, and by Bentham’s lack of curiosity at this stage 
on the problem of ensunng that government Will engage m reform. 
It IS fur^er restneted by the mentd attitude represented m his analogy 
between die social reformation at which he aims and discovery and 
improvement lii the natural world. Bentha m was a^ times more 
a nxious to redu ce complex ideas jxl simple TQrms..ian._lQ 
whether the simple forms at which_ he arrived didjujace tP the f^^ 
He wls not deterred by the thought that the socm' world might not 
merely be more "complex than the physic J"worIH'“but also quite 
differe at m its pf maples of orgamzation, and he was not very exact 
m exphumng the terms of his analogy ^ Restricted m meanmg, the 
conception is also restricted m its application ^ pfp|-mannrLi<i intended 
\o mvolve the removal of mainly legal obstacles to progress’ m the 
eighteenth-century sense rather than to mvolve anythmg akin to 
^evolution’ m the mneteenth-century sense at the same time it is not 
mtended to mvolve revolution 4^aws and institutions are so to be ad - 
v^ed to human nature that they will make for leHaty j In the pages that 
follow it becomes mcreasingly clear that what tins mamly means is 
that ex is tmg l aws ^d mstitutions should be looked at-Ontically, 
3Scnrcnovated~lrationafly, whereupon they will both fit .human 
n atur e bette r an d'seiye hetter to affect it for goodj There is no objec- 
tive proposed for human development, no question of raismg human 
nature to a new level, only one of raismg standards when they arc 


below the averagev jj^entham is either assummg that human nature 
as he finds it m his own time is fully developed, or that fufther dewtep- 

y solone as laws and msQtuoohs do'not 


ment w ill occur autom; 
Emder 


rNothmg ir said on the ^j'ect of ^at End of peo^c 
must engage m reformation, or on whether any steps require to be 

E en to ensure that it is the right people who do engage m it. There is 
mdication that any great innovations are mvolved; and there are no 
posals for any fundamental social reorganization 

^ When he is speaking of discovery and improvement in the natural world he gives 
examples of the &st (exploration and the analysis of air) but not of the second The 
expression ‘improvement*^ was of course a popular one in the eighteenth century it was 
used, for instance, of the introduction of new methods in agriculture It meant something 
like the application of discovery, that is, the practical use of knowledge of scientific laws 
for the purpose of secunng a dommation of nature Bentham says that reformation m 
the moral world Corresponds to both discovery and improvement m the natural world — 
unless, as seems possible, there is still some room for discovery m the moral world 
What happens m that event is not clear Possibly reformaCiog then corresponds simply to 
improvement Discovery m the moral world would then he m the development of the 
consequences of the Pnnaple of Utihty with 'method and precision’, and reformation 
would consist of the practical application of such developments 
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i For some schools of thought this has implied a fatal defiaenev m 
‘Bentham’s views.. !Thc H egehan has seen man denve his morat'alRt 
m etephysicaT^^us froniTus relations with tEe‘^>tate< even l ohn Stuart 
Mill was concerned w!tirthF~a3VahZg ~of ^Ci ^zation* / bu t Bentham 
was apparendy simply concertieci wit!k making people asTi e found 
them more happy^t * ^any sociahsts ha^e held cq^lly~Rumamstac 
position, but they liavc insisted on the necessity of soaal and instituj 
tional changes that would be revolutionary m nature if not also m meir 
mode of accomphshment before the desired state of soaety could be 
attamedi* For such men also Bentham says too htde here , he stjU says 
too hide, mdeed, in his later writings None-the-less, the standpomt 
from which Bentham was wntmg even m this first phase is not 
irrelevant for ahy pohneal theorist, and it is perhaps one to which it is 
particularly necessary' to draw the attention of the ideahst and the 
jioaalist Aden’s happmess is not a disreputable subjecly'and men 
cannot bel}lam£4.fQrJoolai).£ asLaace at pohtical theories uxto which 
concern for their happmess does not enter. Mcycover, other forms of| 
change can be desirable besides those that represent the dflFefeh^e 
between an existmg state of soaety aild a utopia We are enaded, 
although some contemporary pohtical thought would deny this, to 
try to make the best of society as it exists even while we try to advance 
It to a new level, and govemiTient s s hould be concerned t o be effic ientj 
an d to c are f or the publi c m th e present as w^ as t o prepare ^d tm 
plan for the f uture i Even m a utopia, indeed, unless human nature were 
to become completely invariable, there would be some occasion for 
adjustments in laws and institutions to changmg mterests and out-, 
looks, Brntham is not discussmg^utopias, b ut is considennp- what ma vl 
r easonably ^e expecte d oT gove rn men t ip a reasonab le so ciety It 
a reasonable subi^ of discussion/ 


(ii) Sctence 

According to Bentham, refor mation and cl ear thinkmg wgp 
aJhedj. and m common with o^ers before Hunlihcr alter his time, he 
thought diarnatural scien ce had given a model for clear think mg about 
soaal questio nsj/Xt least in the natural world, he heldTI knowIed ge 
could be considered to be advancing rapidly to perfe^ toon^ anX^ 
essence of this success on the partfornatural science would appear to 
he m Its use Here Bentham had several pomts m imnd. 

To some extent he was concerned simply with deification as such. 

’ See his essay on that subtcct m Dissertations and Disaisswas. 
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when we enquire into anything, he teUs us, we seek to become 
better acquainted with its qualities or properties, some of which will 
lie common both to it and to other thmgs, and some of which will be 
pecuhar to it alone. As concerned with the frammg of general con- 
ceptions, we must make ourselves clear both about the bases of 
common characteristics and about the differences between charactens- 
tics that are pecuhar We can do this only by comparing, and as only 
two tilings can ever be compared at once, we must fmd a method that 
wiU let us deal with objects m pairs dial are suitable for comparison 
because they exhibit opposed or contrastmg characteristics These 
reqmrements can be fulfilled only if we take wholes and break them 
mto ‘parcels’ on the system of ‘bipartition’, that is, if the whole to 
be considered is first^ubjected to a division mto two nfani contrasting 
parts, each of these is similarly in turn divided in two, and the process 
IS repeated untd it is no longer possible to employ it because no more 
divisions can be made t 

If this IS saence, it y science in a very antiquated form Bentham’s 
device is, indeed, an ancient one known as ‘logical division’ In his 
favourite form {in which one classifies at each stage m terms of the 
presence or absence of a paraculat characteristic) it is known as ‘division 
by 4ichotomy ’* It is most cumbersome to use, and Bcntham himself 
iicknowledges that its use becomes tedious * Moreover it certainly 
introduces some prolixit y and artif lgahty mto his discussions On the 
whole, however, it is a Jiarmlcsrdevice as handled by Bentham In 
some mstances it does help him to ensure exhaustive discussion And it 
has the merit of makmg his arguments orderly and easy to follow' 
To pursue such a course is naturally to make the task of a critic easier , 
many writers have succeeded in makmg the task of the critic harder 
by avoiding logical forms of exposition 
In his interest m classification, however, Bentham was impelled by 
more than intellectual honesty In legal science, for mstance, he was, 

n properly, concerned with the introduction of or der into legal 
ng so that various improvements of legal techmque~couId be 
undertaken In the Fragment it is in relation to the cxpositonal or des- 
criptive jurisprudence that Bentham considers the applications of 

‘ P , chap 16, para 1, note 1 Cf para 27,.notc 1 

* A discussion of Its merits and limits will be found m L S Stebbmg, A Modern 
Introduction to Logic, chap 22 Bentham stated that he was indebted to that ‘melancholy 
monk,’ his tutor at Queen’s College, for the ‘Porphyrian Tre^ device which provided the 
foundation of his logical method (B , Vol 10. p 5ffl) A systemauc exposition of various 
uses of Division is given m the Logic, chap 8 (B , Vot»8, pp 253-9) 

• P , cha^ 16, para 16, Note u 
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saentific method. He is mainly concerned with it when it deals with 
the current state of the law,^ and m this character he calls it ‘demonstra- 
tion.’* The most important part of demonstration is ‘arrangement,’ 
m which the jurist is concerned to distribute the ‘several real or supposed 
mstitutions into different masses for the purpose of a general survey,’ 
to determine the order of presentation and to find a name for each 
part * When this has been achieved then further operations can take 
place Elsewhere m the Fragment Bentham mdicates as functions for 
legal science, digestion and promulgation, which bring together the 
scattered materials of past legal decisions, register and pubhsh d>-cisions 
as they are made, transform the body of the law thus digested mto 
statute law, and break down the mass of the statute law mto Codes * 
In the field of moral science he goes a step further. The full develop- 
ment of a moral science, he says, would require yet anotlier form of 
study, a ‘moral physiology,’ the preparation of which would involve 
the study of cases drawm from history and biography Bentham 
does not claim to have embarked on any such siudy, but he is attempt- 
mg to map out some of its central points, and to indicate a method 
that may be useful to later enquirers * Such an mduaive method of 
study has indeed been useful it is the chief basis of much of tlie 
soaological work that is done to-day 

1 Behmd this concern with classification and its apphcaoons, however, 
llay tw'o further attitudes Bentham’s mam concern wa s to show how 
, ,egal and moral questions c ould be handled objectively.. This caused 
'him sometimes to move from Ins classical and ana1ynr:>l nnnrua of 
science to the more contemporary and mechamsSconethat equated 
objectivity with the establishment of die possibility of measurement. 
As has been seen, in expositonal or descriptive jurisprudence, arrange- 
ment should be ‘natur.!!’ Then laws are classified m accordance with 
the offences they create Offences themselves should be classified 
according to their degrees of mischief, which constitute the reasons 
why they are offences * This method has the advantage, says Bentham, 
both that It can be applied in any country and that it shows up the 
badness of bad laws.’ In the Prtnapks there is added to these noaons 
the conception of a legal science as a branch of a possible ‘logic of the 
will ’ Such a saence would emanate m a body of proposed laws 

’ It may also deal with the htstorj of law • F , Preface, para 48 ff 

• F , Preface, para 49 * F , chap 5, para 1 1 

• P , chap 6, para 6, note I • F , Preface, para 59 ’ F , Preface, paras 56-57 
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accompanied by a commentary of reasons ^ This proposed conception 
is therefore on the threshold of ‘legal art.’® 

These ideas of legal science depend upon the possibihty of measuring 
mischief aitd its opposite, and we have seen that it is difficult to pm 
down Bentham’s attitude on this question If it is true that the ‘value’ 
of pleasures and pams can be measured only approximately, then a legal 
science based on the notion of the possibihty of exact measurement 
can be* approximate only m its results. Furthermore, if ‘addibihty’ m 
Its matenals is a sine qua non of science then legal science can be no 
more than approximately scientific It is not clear whetlicr Bcntham 
would have been content with these positions, but they are not impos- 
sible positions For ‘economic science’ at least, or for, some of its 
practitioners, the idea does not appear to be defunct that some results 
of value can be obtained from the attempt to measure such intensive 
variables as utihty and welfare And there are some aspects of our 
everyday unscientific thinking which make no sense at all if no form of 
measurement is ever possible m the fields of pleasure and pam and good 
and evil consider the conceptions mvolved m regulations for con- 
scription for the* armed forces or for the ratiomng of commodities 
But there was another side t« Bentham’s concern with method 
which did not relate to the question of measurement It was necessary, 
he thought, to avoid an analytical method that would remain com- 
pletely a priori,^ and, above all, it was necessary to get behind language 
to thmgs * Failure to achieve this latter aim had produced that particular 
enemy to which Bentham had already devoted some attention and to 
which he was to give mote attention later — the ‘fiction’, which ‘poisons 
the sense of every mstrument it comes near ’* Fictions are mental 
constructions that arc not understood as such because they arise from 
the dommation of the mmd not by reason but by the sensitive or 
imagmative faculties • We entertam fictions when we conceive 
that because there is a word there must be a correspondmg reahty, 
for mstance, when we think that abstract quahties arc real and forget 
that the only real thmgs are those in which such qualities mhere. 
Many of the common concepts of law and pohtics are fictions ^ 

' P , Prefeice, paras 35-38, cf the views expressed m the Logic (B , Vol 8) 

* See F , Preface, para 13 cf P , chap 17, paras 3 and 21 

® F , chap 5, para 6, note 1 (para 7) 

* Note his cntiasm of Blackstone in F , Preface, para 7 — ‘Natural society the mother, 

and . Poluical society the daughter, of Law Mumapal, duly begotten m the bed of 
Metaphor ’ • 

‘ F , Preface, para 41, note Cf chap 1, para 37 . 

* P, chag 2, para 11, note 1 ’ F, chap 4, pata 5. 
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Tustice IS a ficbon,^ so are powers and n^h ts.* so. ind eed, is jurBora r-j 
dence^ It is thercfnrr nnt mr pnsing fhar Rpntham jihrmlrl rnnsi^ n 
necessary to try to fo llow in im own thought a method which^ 
rcducmg complex doctri n es an3 noaons to the simplest possib le teri^ 
would aim at the thorough exposure of tlie ficCao^ 

Bentham m more than one place describes meduids whereby the 
snares of fiction may be avoided He says, for instance, that_ie_s^ 
tcnces m which a doctrmc is expre ^ed.sh ould be trarxlatptrinfo oth<;T 
sentences in which words are ex pres sive of simple idea^i, of substanr^, 
simple modes, or emotions *, Here Bentham is fairly closely followmg 
Descartes and Locke, die latter of whom he ates, but the special 
cauaon about language is his own * This preoccupation undoubtedly 
encouraged a tendency on Bentham’s part to oversimplify and to bd 
content to brand concepts as fictions radier than to enquire further anq 
seek to apprcaate the element of truth they might contam ; yet this 
conception was of first importance fii political theory as m many other 
subjects, a good deal of controversy lias really centred upon iSie 
meanings of words , and not a few controversies have been protraaed 
because of the persistence of traditional phraseologies m Bentham’s 
time, discussions of natural rights a^id of contract were certainly m 
this position, the same might be said to-day of much discussion of 
‘capitalism’ and ‘socialism’ 

h it was as a result of this last phase of Bentham’s method that he 
adc what is perhaps his major contnbuQoii to modem soaal thought 
his separation of neutral or technical meamngs of sovereignty, law, 
nghts and duties These are central concepnons of jurisprudence and 
also of an important aspect of pohtical theory, and Bentham stated 
them m the form in which most plam men to-day accept them and to 
which the later cnncisms of analytical legal and pohacal theonsts 
have made differences by way of refinement rather than of substantive 


' P , chap 10, para 40, note 2 (pp 240-241) * P , chap 16, para 25, note 1 

* P, cliap 17, para 21 * P, chap 5, para 6, note 1 (para 6) 

* This IS not to say that Bentham's interest in words was unique or that he was entirely 
original After all, the whole of Book 3 of Locke’s Htsay is about words, and so is chap 7 of 
Hobbes’s Leviathan A tradiuon of uitcrcst in words goes back to and beyond the mcchaeval 
nonunaUsts Nor did Bentham’s contemporaries neglect it see, e g Home Tooke's 
Dwersionf of Purky (1787) The special quahty in Benthun u a parneularly close .and j 
ains^it apphcation .o f a psych oro g^cal anaiYd5~c>Tlanguag? to~tlie fielil of's oaSToncepts 
Seethe Lo^ The ^vndiTu^mffit of tK^ght ' me racCIfyTof discourse' (B 7 Vof 8, 1 
p 230) For a fuller examination, and an account of the later developments of Bentham’s 
ideas on Bus subject, sec Ogden, Bentham's Theory of fictions (1932), but Ogden rather 
tends to give the impression that Bentham’s ideas were almost wholly onginal 
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alteration. Within analytical junsprudeflce the mam change has 
assumed the form of parmg down the ‘pohaco-psychological’ element 
contained m Bentham’s views, a process begun m Austm and carried 
further m^our own day by the school of ‘pure’ jurisprudence.^ But 
the essentials of Bentham’s central ideas have remamed, and m spite 
of the recrudescence of Natui^ Law theories it is to-day appreciated 
[ that we may deal with positive law as such and that rights and duties 
imay be studied as legal conceptions and not only as moral or pohocal 
Iconcepnons. In pohncal theory, also, this teclimque has an important 
use, and more m the form m which Benthain left it, we employ it 
when we concern ourselves with states as they are Not that Bentham 
mvented his notions of sovereignty and law The claim to be made 
for him is simply tha,t he uidicated a means of disentan^iftg these ideas 
from natural law associations Bodm and Gronus, H obbes, Locke and i 
Ripusseau, had also taken po ht ical soci ety to involve the relatioti 
een sovereign and subie cG ^at Benmam mSicated as essenti^'; 


t they also included m t heir discussions, considerations of vanous, 
quesuons of lustification, incT udmg c o n stituti onal justifi^ti on, Ben- 
tham, while untesponsive at this stage to the question of constitutional 
justification was none-the-less,cIcar that f^Qj ^d justificatjoi^ should be 
discussed quite separately J0f his precursors, Hohbes was nearest toj 
Bentham m his view of the nature of law as such, but his genera^ 

' view of human nature led him to a view of government that was 
more restricted and less flexible than that of Bentham Locke and 
Rousseau, on the other hand, and in their vasdy diiferent ways, both 
infeOTated their explanations of the nature of government with 
eijpl^tions of human nature, and m such a manner as to discuss 
simultaneously the nature of government and the character of a good 
constitution They meant by government as such the same as Hobbes 
and Bentham meant, and beneath the natural law ideas they retained 
were identical notions of Je facto sovereignty, rights and duties. The 
same has been true of later writers, even when their aim has been 
to assimilate the actual state to an ideal state, or positive law to natural 
law, or when they have sought to assert a 'pluralist’ position. Bentham 
himself was emphatic on the distmction between what law is and 
vyhat law ought to be. his contribution was to insis*t that the under- 
standmg of the techmcally necessary attnbutes of law and government* 

1 See the discussion m J W Jones Historical Introduction to the Theory of Law, pp 
92-97 . • 

• This IS not, of Course, legal tcchnicahty in the sense criticised by Bentham It is the 
techmeahty that derives from the tcchmque of practicing law and government 
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IS again nn nl^er on the qaesd on o£Ae freedom of the wd k 
wilL he says, l aJUpYcdiiy moaves. ^ (Motives are described as beuig 
either perceptions oi unuvidual lots of pleasure or pain or external 
events, although the immediately moving motive is always a pleasure 
or pam.*) In his accounts of the ‘circumstances affecting sensibihty,’ 
(espeaally of ‘firmness of mmd,’ ‘stcadmps,’ and ‘moral sensibihty,’)® 
and m his account of ‘disposition,’* Bentham appears to glBLA 
mimst account of vohnon, but he says elsewhere that the will, when 
determined by a pleasurable moove is imcoerced,® and m generJlie 
wrrtgTas though 5iere wer^n6~3oubl~ori}ie~&eedom ot the will of at 
leas t censorial lurisB and legislators * , For the most part, however,, 
Bentham prefers to leave this question on one side and to concentrate" 
his analysis roflRd the meanmg of ‘tendencies of acts’.^. 

But we should not be too quick toTpass judgment. If we look at 
the statements on these subjects that were made by other writers of 
Bentham’s time, or, indeed, by most other writers until close on the 
end of the nineteenth century, we find the same difficulties, and m 
particular wt find this nouonjof passions and^affcSrtions as some sort of 
incomplete and obscure ideas They may anse from the ‘senses’ and 
therefore from the body, but they have also somehow or other to be 
‘data’ for consciousness and therefore for uitellect or reason The notion j 
of psychical phenomena mdependent ahke of mtcHect and of external 
objects was a derivative of later developments m biological saence ^ 

Moreover, wc must admit considerable mgenuity to Bentham’s 
analysis, partly psychological and partly ethical, of the ‘tendenaes of 
acts ’ He indicates as relevant to the legal consideration of action ,, 
SIX elemen ts — the action itself, its consequence s, t he general disposioon 
of the agent , bus partfeular mottve for acting , his particular mtention - 
m respect of the acaon7and the Extent of his awareness of the circum >'' 
stances hable to e&ct the consequences of the action.® Motive , as^d 
perception of the aim of the action or of the impu!re to perform it,* 

Chap 5, para 13 Imagination imposes a different order on material suppbed by memory 
Later, (sec Appendix A to the Logic in B, Vol 8, pp 279-81) Bentham regarded faculties 
other than the two basic ones ‘me perceptive' and 'the appetetive’ as fictitious But his 
reference at P , chap. 5, para 1, to pleasures and pains as ‘mceresting percepuons’ nught 
have led to an even further teducaon 

* P , chap 8, para 2, note 1 * P , chap 10, paras. 5-7 * P , chap 6. 

* P, chap 11 » P, chap. 8, para 2, note 1. 

* Cf F, Preface, para. 70 'He that is resoiv^ to persevere without deviaticm m the 
hne of truth and uukty, must have learnt to prefer the sull whisper of endurmg approba- 
non to the thort-hved buftlc of tumultuous applause ’ Cf dso P , chap. 10, para. 3 and 
note 

’’ P . chap 8, para. 2, note 1 • • P , chap 7, paras. 6-7 * P , chap 10, paras. 5-6. 
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IS carefully distmguished from intention as the general state of volition 
and understanding in regard to the projected action and its attendant 
circumstances ^ Motive produces in tention it is what causes us ti 
mtend: the intention is what we mten d The ‘goodn«s^ o r *bad nc^ 
pf motives and intentions are indep endent of one another . t he ‘goo d 
hess' or badness’ of an inteption depends upon cons ciousness of ci i, 
bumstances p separate cases we paay say that a *^good’ motive is oi^ 
giA^g nse to a ‘good’ mtentiort;* but generally speaking the ‘goo(^ 
piotives may be regarded as hemg those which usually have gooi 
pffects.® What is re jly good or bad^m a man is his disposition * 

"BtR 1^ iseiitham's g^eral psychological ideas simply reflectesi 
certain pfevaillng notions, so too did his general ide^ on ethics, 
Hctc Bentham’s views, if regarded as we should regard later nineteenth- 
century moral philosophy, have been so frequently discussed that no 
long repetition of the standard criticisms is required If pleasure is 
that at which we unavoidably aim, then there is no question of what 
we ought to do , and it is impossible to move by the mere exernse of 
anthmetic, or by any'other exercise, from each mdividual’s maximum 
“happiness as a good to him to the maximum happmess of a number of 
people as a good to each individual member of that number But 
Bentham is here scarcely out of fine with several other Bnnsh morahsts 
of the eighteenth century who in the mam did little more than make 
varymg compositions of the same ingredients Shaftesbury argued 
that ‘to have the natural and good affections is to have the cKTef means 
and power of self-enjoyment Hutcheson’s ‘benevolence’ advised 
that that action is best which acc^npHsfiKThc greatest happmess of 
the greatest number ® H ume’s ‘sympa thy’ — tlie ‘chief source of moral 
distmctions’ — was the'biily mciuis iraereby the happmess of strangers 
could affea the individual and w'as therefore the basis of ‘the sentiment 
of approbation which anscs from the survey of all those virtues which 
are useful to society or to the person possessed of them ’® 
‘ sympath y’ imaginatively identified the pleasure and pain of other 

1 P , chap 7, para 7 “ P . chap 6, para 4, note 1 (p 165) chap 7, para 5 

• P, chap 9. para 13 * P, chap 10, para 33 

‘ P,chap 10, paias 12 and 29 * P,chap 11 

’ Inquiry Concerning Virtue, Pt 2, Sect I (In Selby-Bigge British Moralists, Vol 1, 
p 54) 

» See note 3, page xx 

• TreMse,Bk 2, Pt 3, Sect 6 (pp 310-311 of Everyman Edition) There ate some very 
close resemblances between Bentham’s language in the Prihctples and Hume’s m the 
Treatise, eg seeBk 2, Pt 3, Sect 1 (p 281 m Everyman Edition) where Hume speaks of 
‘extensive sympathy ' 
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men with one’s own pleasure and pain.* And the final form in which 
the utihtanan view is developed by Bentham m the Prittctples must 
^Iso not be overlooked It mvolves the drawmg together of analyses 
prcad over the central chapters of the book, and it culminates in the 
utement that tb<''* dictates of utility are neither more nor less than tb^ 
iictates of the most extensive and enh^ tgOfi^ (that is, well-advfied) 
Senevolence. * 1 tie "pleasures ot benevolence, he has earher explained,! 
nay also be called those of good-wilt, sym path y, or the be nevol ent on 
jocial affections, and they result from the view of pleasures in otherr'^ 
vvlTo^re The objects of benevolence ® Extent, it will be rememljpred,' ■ 
IS the s pecial circumstan ce that has to be taken mto account when 
we pass fron^considermg the pleasures and pams of one person to 
considering those of a number of persons * ‘S^npatheOc bias,’ he 
elsewhere explains, may extend from ‘certain molviduals’ to any 
subordinate class of mdiiuduals, to the ‘whole nation,’ to ‘human kmd 
m general’ and finally to ‘the whole sensitive creation ’® ‘According as 
these objects of sympathy are more numerous, the affection by which 
the man is biased, may be said to be the more enlarged ’® Acts, he 
explams in another place, are well advised to the extent to which the 
actor IS conscious of the circumstancoupon which their consequences 
depend ’ If the onginal statement, then, is re-phrased with the aid of 
these clues (some of whicli Bentham himself gives us m the foomotes to 
the paragraph m which the statement occurs) we may still conceive it 
techmcally correct to say with one of Bentham’s critics that he ‘repeats 
the selfish ah3 fiedonistic ethics of Helveuus,’® buf we are unlikely to 
consider that tins adequately conveys the whole of what Bcothaiadiad 

in_mind. 

It IS clear that ui his ethical views Ren rh;},pi sar very loosely to his 
already loose psycliological dnrfnn rs,^ He appearc at umes to regard , 
sympathy as in it^lf an activatmg and independent p^ciple, but if itl 
really were sucTi ^en it would hot necessarfly be Ipgoistic He tries to[ 
safeguard his usual position by charactenzmg sympathy as involvmg ^ 
the individual’s pleasure or pain when mduced by the pleasure or pain 
of others Had he followed Hardcy more closely he might have argued 
that symp athetic feelings arose from egoistic Jeehngs by me ans of 
a ssociation al tho ugh dhis wduTcT sim^y nave pushed me problem one 

* Thecry of the Moral Sentiments (1759), Pt 1, Sect 1, chap 1 (Sclby-Bigge, op at, 

Vol 1, pp 257-263) • 

* P , chap 10, para 36 • P , chap 5, para 10 * P , chap 4, para 7 

• P , chap 6, para 21 * P , chap 6, para 21 ’ P , chap 9, para 2. 

• A Seth PnngJiV-Patuson The Philosophtcaf Radicals, p 33 


lu INlRODUCUON 

Stage back ^ Bentham’s dif Sculties largely ar ise from his notions, mst, 
that morals must be dealt witK scienmicalTy, second, that dus mean s 
the mttod uction ot measurement.^ a nd t hird, t haf pleasuresHnd pain s, 
but not syrnpathy, ca n adrmt of the rntrodn ct ion of^ -technique d 1 
measurementj But it is evident that some of what Bentham had to say 
was much closer to what K'anf had to say than is generally appreaated 
fThe two men started from broadly the same psyc holog ic d posi tion; 
Kant’s attempted escape from the difficulties of this position was by 
means of an elaborate conception o ^Pure P ractical Reason , Bentham’s 
atterppted escape was really, althougIimofe~sIm^lyr^ terms of a 
disinterested practical reason, for it is difficult to see how otherwise 
than by the dismterested exercise of reason any mdig^ual, whether 
m Ins private hfe ot as a legislator, can set before lumself and follow 
the Prmciple of Utihty. 

Curiously enough, Bentham has much less to say about the jPoncipln 
of Utihty than rr^ht be supposed What he docs say is ambiguous 
Huflhterestmg y j^lify itse lf, he says in the Prmcip/cr^i^that ‘proper^ 
m any object whereby it tends to produce -henefit^ adv^iages, 
pleasure good* or liappincss or , to prevent die happemng of 
imschief pam. evd or unhappmessJ^ Here utility is a property m an 
‘gb]ect’. In the Fragment it is the tendme^ of an act towards happiness 
2 LS an end * ’ The Principle of Unli tv itselFis 'discussed soIeTy with 
|elerehce to acts It is that principle ‘ which approves or disapprov es 
of every action whatsoever, according to t he tende ncy w hich _jt 
spears to have to a ugment or diminish the happiness of the .party 
, whose mtercst is m question If we remove the metaphor, this 
presumably means that when men approve or disapprove in the way 
desenbed they are usmg the Prmaple of Utility. But notice that the 
way m which the wo rd ‘mterest’ is used is ambiguous Interest may be 
another synonymforTiappmess, or it may mean a conception or view 
of what will make for happiness, and if it means the latter, then it 
IS important to know whether it refers to the conception or view of the 
party concerned lumself (or themselves) or to the conception or view 

* But at P , chap 5, pata 15, he pomts out that pleasures arismg from association fomt 
a separate ‘sort’ from others, including those of benevolence or good-will 

* But remember that measurement is introduced in a very general sense only (sec 

above; note 12, page xxxv) Bentham himself iinphed m his later Codification Proposal that he 
did not hold that pleasures and pains could hterally be measur^i — ‘Pleasure itself not being 
ponderable or measurable take the general source and thence representative of 
pleasure, viz , money’ (B , Vol 4, p 540) ^ 

* P , chap 1, para 3 * P , Preface, para 54 


‘ P , chap 1, para 2 
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some other party B entha m does not cj^lun, and he tends to use 
b^th senses. * 

Puttmg these ambigmues on one side, there are furthe r diffici^es 
about P ruicipl g of IJtiht y Bentham’ s first concern wtth it was 
undoubtedly a concern with a sacnofic first principle. IJisJjaaflfe’j' 
of Ae vahdity of the Prmgple of Unht^ as such a scientific first pnp - 1 
cipTe are rroirTay'satliffctoiHy jri.' one '^gumenFEe says tkat it is not | 
possible to establish the Fnnciple hy means of any direct proof? we ' 
require to establish some principle that will mdicate 'some external 
considerations as a means of warrantmg and guiding the miemal 
sentiments of approbation and disapprobation,’* and we have to accept 
the Prmaple of Utihty for this purpose because tlicre is no alternative 
prmaple that is not founded simply on sentiment and is therefore 
merely subjective and anarchical ® The Prmaple of Utility is thus held 
to be estabhshed by a process of elimination. This in itself is scarcely 
adequate But the alleged ehmmation of the nval standards is even less 
convmcmg mdeed the argument involved i» it is circular The'|j 
Prmciple of Utility has to be accepted because the nval prmciples 
are subjective, but when the rivd principles are tonsidered, the 
Prmaple of Utihty is taken as estabhsntd, and tlic unsaasfactormess 
of the nval prmaples is shown by the fact that they are contrary to 
the Prmciple of Utihty.*^' A possible alternative argument is that the 
o b|ectiyitY and vahdity of tlie Pnnciple come from another source 
that IS indicated at'tlie"^giimmg of the first chapter of the Principles. 
‘Nature has placed mankind imder tlie governance of two sovereign 
masters, pam and pleasure It is for diem alone to point out what we 
ought to do, as well as to determme what we shall do . The Prin- 
ciple of Utihty recogmscs this subjection,’* If this is the case, then the' 
basis of the Prmciple hes m a pair of interlocked (and false) assump- 
fions in psychology and ethics, and it is clear that Bentham sometimes 
thinks diat it is thus based, although not that the assumptions are false 
But whether he can establish his first prmaple or not, it is evident 
that Bentham regards it as furnishmg an objective standard. In the 
Fragment he tells us that it is the ‘sole and all-sulfiaent reason for every 
pomt of practice whatsoever.’* Moreover, it puts all disputes on a 
basis of fact, and parties to arguments can appeal to the evidence of 
past matters of faa that can be held to be analogous to the matters 
they are dispumig; thus mtelhgible and exphcit issues can be found 

'P.chap 1, pira 11 ‘P.chap 2, para 12 *P,cliap 1, para 14 

* P , chap 2, passim. ' P , chap 1, para 1 * F , chap 1, para 48 
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which, when explored, will lead'to reconcilement; for ‘men, let them 
but once clearly understand one another, wdl not be long ere they 
agree This is indeed a fer-reachmg statement' Bentham appears to 
be close fco indicating not simply that the Pnnciple of Utility is a 
vahd scientific principle, but that Truth is great and will prevail — a 
,position well m accord with «he notion of a pure practical reason 
But when ^ntham moves to the Prmciple m its extended form, he 
il^Qipvuig away from it as a saennfic first prmciple, however based, 
anjl while we reach here, perhaps, a pomt of fundamental confusion m 
^Kentkam’s thought, we none-thc-less reach one major reason for 
mamtammg that Bentham’s theories do not stand or fall on ^e yahdity 
of his notions of psychological, etjncal, or sachtHrc jpetlmds. ‘It is 
^ the greatest happiness of the greatest number that Is" the measure of 
nght and wrong’ ,2 this is really a moral maxim — a form of summary 
of a moral position, the position that it is morally right to seek to secure 
the greatest happiness of the greatest number, morally wrong to work 
against it, that nothing is good that docs not make for such happiness 
or wrong that does not work against it " No such maxim is in any 
way buttressed* let alone established, by the elaborate superstructure 
whereby individual and social aids are supposed to be hnked by the 
operation of the two ‘homogeneous entities* pleasure and pain, The 
• superstructure is there because Bentham, like many another man, 
considered it essential to umversahse the validity of lus own moral 
judgments so that they became statements of scientific social laws, 
rules, the following of which, and only the following of winch, could 
make for order and improvement in society But that is neither here 
nor there The maxim is not very different in essence from the funda- ^ 
mental maxims of many other soaal theorists, and of vast numbers 
of those for whom they have written, few of whom have considered 
iecessary to estabhsh or even to examine such basic principles 

of the matter is that Bentham was neither a psych ologist 
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noj^goraUj, 

g ame. Hartley and hLelv etiuS| sugeestions tor methods that seemed 
fticient lor tus purpose f He did not reflect very thoroughly on th«e 
methods, he was not mterested to do so he was really concerned for 
the most part with moral acnons yiewed from the outside, with the 
arranging of sanctions self-mterested action would not differ 

jfiom action that was directed towards the common good. - Hence his 
pnmary concern with ‘mteimon*. Npne-rh e-less he w as far from bemg 
’ F , chap 4, para • F , Prcfiwre, para 2 
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devoid of insight in at least the field of psychology, and the creaking 
apparatus he employed has perhaps too often misled his readers into 
underestimatmg the penetration of some of his ideas If he failed to 
be bothered about the difficulties of his methods, he was particularly 
alert to some extravagances * The notion of^the calculus of pleawres 
and pains is not advanced m the Prtnctpks in anything like the. simple 
mechanical form m which it is so often thought to have been advauc^' 
he is not suggestmg that tliere is nothmg to consider but the apphcition 
of arithmetic to easily identifiable and uniform pleasures and pams o4 
mdividuals cut to the same rational pattern he recogmscs that attempts! 
to operate the calculus arc hable to be approximate rather than exact. H 
Moreover, oi>se the vahdity of his external standpoint is conceded for 
Its appropriate purposes, then much of what ho has to say will be 
recogmsed as a form, and by no means an mept form, of the type of 
enquiry that is common to-day under some name such as soaolog^ 
or social psychology In this sort of enquiry, Bentham did not by an' 
means lose sight of the intncacies of human nature or of the difference 
.between men’s characters, nor was he unaware of non-ratTq m ’ 
^ ^eificiiQ ^n individual char^ters' sec lus chapters on the Circumstance ; 
Affecting Sensibility and on Human Dispositions m General And nqt 
only IS he at pains to expound the comphcating factors that make 
the reactions of one man different from those of another, but he emp ba- 
sis^jihp problem that this raises in relation to the fact that, the natureoF 
faw IS to be general ® Agam, given the end in view — the consideration 
of the rational use of punishment — the arguments ot the later chapters 
on the analysis of actions and the nature of responsibility’ will be found 
TO be relevant and effeaive, even if they are not couched m language 
that IS fashionable to-day The same can be said of his account of the 
social ioi6 of punishment He is more open to criticism for his treat- 
ment of pumshment m relation to the mdividual offender, but then 
the soaal role of punishment is his avowed mam theme. 


(iv^jGoyernment ) 

We now have some inkling of the background to the phase of 
Bentham’s views on government that is expressed m the Fragment 
and the Principles The purpose of his enquiries is practical and' 


* See, e g F , chap 4, pjra 10, of men ‘joining theix wills’ — ‘wills will not splice and 
dovetail like deal boards ’ In paras 12-15 he shows himself very alert to ‘raaonahsation’ 
in argument Cf end of I*refacc, pnra 5, and paras 27 and 28 

* See above, summary of argument oC^inaples * P , chap 17, para 15 
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.limited: he is not concerned with the struct ure of ideal society or wit h 
Nthe justificaaon of constituuons but with the improvement oTactual 
{Boaeties by means of the rational day-to-day use of the instrument of 
igovemm&it. This is none-t be-less a moral pu rpose We are concerned 
I with men’s welfare, and by mea ns of law we are to obtam from men 
the same co-op erative behavibur that would appear without the mtcr- 
vention of law if only they were enlightened The rational use of law 
^mvolves reflection in several forms, we require disciphnes of thought 
I that will force analysis to be practi cally realistic we obtam a rcinsur- 
Mcet)f such reahsm by relating our reflections on law and government 
to the facts of human nature On these bases we may devise a reasoned 
method for the exposition of law, and when we con^ to consider 
what may be accomplished through the instrumentality of government 
we will also be able to estimate the Unuts of what can be so accom- 
phshed and to decide by what means its accomplishment may best be 
•^achieved Such further views on pohucal theory as arc expressed in the 
two works are very incomplete because ^htical theory forms an ma-| 
dental rather than a central themg. 

1 "Ys'lTcIeaf , however, that Bentham is holdmg a theory of govem- 
[ment without any alhed codcejition of society or state He is con- 

I cemed m the Fragment to reject many of the previously accepted 
standard concepts of political thought, and to develop instead a teclinical 
view of pohtical society Such a society involves a nabiT of obedience 
to a governor or governors whose commands are law, but the word 
1‘habit’ is not to be construed as implymg any pnnciple of integration 
jm soaety that cannot be explained quite adequately in terms of 
individual psychology ^ Thus, for instance, Bentham says that legisla- 
tors prefer to deal with married men rather than with smgle men, 
and with people with children rather than with the childless, because 
the more numerous a man’s connections by way of sympathy arc, 
the stronger is the hold of the law on him ‘A wife and children are'sdl 
many pledges a man gives to the world for his good behaviour ’* Eve^ 
^s type of analysis might have been earned further, but Bentham did^ 
not pursue it Instead, he informs us that there is no sue fa thing as a 
^ ‘commiguty’. Communities are fictitious bodies " 'PolitTcal relations 
^archhus conceived as consisting entirely of relations between mdividual I 
governors and mdividud subie cts. and if lawshave any moral authority, j 
^'is because ortnSreSects on the welfare of mdividuals * 

* F , chap 1, para 12, note 1 Cf P , chap 7, para. 18 

’ P, chap 6, para 26, note 1 (p 174) • P , chap 1, para 4 * P, chap 3, para 1. 
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But this IS the subject to which Bentham wishes to address himself. 

The jrt of ^ovcj r rimenti c ^wt s^egi^tll ^ ) ^ ff i fj; ^ as 
the weBafe oTthe greatest num ber oT ingi^uals. and it starts from thei 
Worlc dt the ' cSiMfSrjlSiTt, wliouses tiie work of the 'expositor 
inasmuch as that has natural arrangement and gives reasons for laws. 
The work of the censor looks forwari^to political practice he it is 
who tells the legislator what he ought to do , and the legislator prac- 
tises the leg al art or a r t of government In the Principles Bentham says 
that ^e art cy^ovcnii nen t as sume s^two forms Wlifcn it is concerned 
witli the*actions ofnon-adults it constitutes the field pf education 
Education may be private or public m the latter case it is handled by 
‘those whose ’province it is to superintend the conduct of the whole 
commumty Thus wliile strictly speaking tlie government of adults is 
not part of the art of education, the art of government is none-the-less 
a tutorial art, and Bentham's theory of government at this stage nught 
not unsuitably be called {Ik tutorial theory of government® 

■^is position permits c^s73craTTe positive stope to government i 
The promotion of happiness by rewardmg is rarer than its promotion 
by punishing,* but m addiaon to secbng to avert mischiefs, govern- 
ment should seek to make addinons "to 'the sum of welfare, altlioughj 
jhis IS a notion of comparatively recent appearance m the history of 
pohtical societies * At the same time, however, >there is a natural limit 
to what a legislator can do, even when he is engaging to the best of his 
abihty in his proper busincssy The legislator cannot know more tlian 
the individual does about tlic individual himself He can deal success-] 
fully with broad hues of conduct in which all mdividuals or large and! 
permanent classes of mdividuals arc mvolvcd, but he cannot deap 
successfully with matters dependmg upon the mdividual’s pecuhar 
circumstances. Drun kcimess and fomicatioin for m stance. are not i 
mita ble fields ftiF legislative action there are separate J8ijd| 
autono mous spheres of government any^^ fiya tc eth ics * The first 
w ^at oir the pohtical sanction, thd secojvd^ mat ofTke other sanctions 
‘'operating without the pohtical sanctKgjr In pnvate ethics the prudsence 


* P , chap 17, para 5 

’ ‘The magistrate operating in the character of tutor' his ‘controlling influence, 
diflerent in this respect from that of the ordinary preceptor, dwells witli a man to hu 
hfe’s end’ (P. chap 6, para 41) 

’ P , chap 16, para 18 Cf chap 7, para I ' 

* P , chap 16, para 17 Ind note 1 (p 323) 

* P , chap IT, "para 15 See para 12 flf Tlie ‘great field for the exclusn c mterference of 
pnvate ethics’ is that of the ‘cases where punishment would be unprofitable ’ 

* P , chap 17, paras 3-^ 
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^roBlty and beneficence of the individual are at work- in the pohtical 

■Id the legislator may prompt these ‘branches of duty’ to work ^ 
essence pf ip.epdwn s p,ohtical theory at this staj£. 

There hre hints of other views We have already considered those 
that are introduced m the Fragment. In the Principles Bcntham mtro- 
I duces others, for instance, he •mentions that sovereign power i«pon the 
\Pnnaple of Utihty can never be other than flduclary^* But such 
Inotibns are not developed Bentham was not at this stage interested in 
questions of forms of government J^octrmally he was neither an 
^thftritarian nor a hbertariae Perhaps he inclined to ‘free govem- 
ij39r£t,'*’''but we know that he was not averse to despots if they were 
"benevolent, and that he had entertamed the possibility of interestmg 
,Catherme the Great of Russia m his suggestions for practical reforms 
later he was equally ready to advise the Estates General As we have 
seen, he supposed ‘the people in power’ ‘only wanted to know what 
was good m order to embrace it,’ and he had said that ‘men, let them 
but once clearly understand one another, will not be long ere they 
agreed’ His pos ition was a blend of jig^simism and optimism Men, 
would not by tncmselves follow the Principle of Utihty m all matters,' 
,Ae political sanction was recjuifed in order to induce them to do so; 
but what was to make the legislator employ the political sanction 
properly ^ Apparently nothing iftprc than the reasonable explanations 
of die censor M the Fragment Bentham had conceded the technical 
possibihty of conventions hmiting government, and he had asserted 
[that government should be obeyed only so long as the probable 
tmiscmefs of obedience were less than the probable mischiefs of resist- 
[ance,„ But these conceptions dealt with lirmting cases only If a govern- 
ment oversteps the bounds of a convention there is a signal for resist- 
ance when governments make bad laws the mdividual may justifiably 
f decide to resist But ho w are governments to be made to make good 


JIp ere, then, for the moment, Bentham leaves the question of 
government His ^ p unt may, livell seem ve^ thin and unsadsfactqiry 
Not only 'do socialforms other than government remain unanalysed, 
and not only is the constitution qucstiCHV disregarded, b ut his md i- 
vi duahsm r emains barren die notions 9f an autonomousspECTT’^for 
mdividin prudence and of natural limits of government action'^ 
(which might, if developed, have led to the cdnstitutiotial question) 


* P , chap 17, para 6 if His aid is most needed in respect of probity 

• Pj, chap 16, para 55, note 1, para IX (p 391) 
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do not djcgui to touch those positive aspects of individual Iiheity 
that were to “be discussed by John Stuart Mdl and T. H GreemWUorc- 
over, JBen^m certainly appears to lay himself open to an ojbvious 
charge which critics from Macaulay and J S Mill onwards have not 
failed to bring against him-»< faat.h£ igno res the poiahihty of drawing 
^lessons from histOEyji,''Vet the Fr^ms^t and the Principles occupy’a 
special place m political theory,", >ney are the first m^or works m 
which a clear statement is given of the nature of government as an 
instrument whose value is to be judged by its efiects, and in which 
at the same time far-reachmg claims are made m regard to the potential 
effectiveness of government; Tlie npQon of government as a fabri- 
cated device ’was already ofd when Bentham was writmg, but pre- 
. occupation with the contract theory had led to a greater concentration 
on the mode of fabrication than on the results of the operation of the 
device, other than as these served to preserve origmal natural nghts, 
or to erect barriers against the evils or deficiencies of the state of nature* 
Bcndiam was unconcerned about origins, and 'considered that there 
were no such thmgs as natural nghts He distmgm shcd _pohtical and 
natural society, but analytically The operation ofhis political sanction 
perhaps introduced mto the operation of the other sanctions some- 
what the same difference that others had conceived to be introduced 
by the move from the state of nature into pohncal soaety , but Bent hami 
was doing more than rcpcatmg old theories m a new formplfc^ waS 
advancing to a new stanapomt m spite of the defigencies of his logicj 
[^and of his psychological ideas, 'and m spite oHJIT over-rehance on 
reason andtne mere apparatus of law Me was holdmg a new view of 
human nature. TJj# individual of his psychology, artmaal as he may, 
appear to-day, was less of an abstraction than the possessors of naturtd 
rights who were postulated by many of his predecessor^(?4ie was an 
indiv idual who might ,^hange and be changed. consequencf 
Bentham was holdmg a new view of government#^ His ‘tutona^ 
theory should not read strangely to-day It does hot derive its character 
from the fact that Bentham m his time looked to benevolent despots 
as possible sponsors of his ideas He also looked to other forms of 
government, and I think it is clear that he continued to think that the 
function of the legislator remained tutorial no matter what, on othen 
grounds, it was considered that the form of government should bet 

* In his essay on Coleridge in Dissertations and Discissions Mill enuases Bentham for 
not concerning himself with laws of soaal development or with the nature of tradition 
But this type of cnncism can be earned too far It should not be forgotten that Bentham 
later wrote on The Influence of Time and Place in Matters of Legislation • 



X INTRODUCTION^ 

We should recognise that there is an important sense in which, m even 
the most democratic community, at least certam types of legislation 
must have the character that Bentham here tends to hold should attach 
,o all legislation For tlie same reasons that a representative rather 
than a direct form has become recognised as practicable for modern 
democratic government, legislation is hable to represent m democraaes 
not any precise and direct expression of a ‘wiU of the people,’ or even 
of majorities, <^'ut some fairly complex interaction between ide^ 
evolved m varying forms m different social group*; and in this process 
a leJJlmg part is played by ehtes at various points within soaety, 
’especially ehtes of parhamentanans and administrators !Fhe represen- 
tative prmciple, party orgamzation, and other influences, may place 
hmits on the freedom of action of such tflites but within such limits 
elites frequendy lead and mdeed educate the ‘general public,’ and their 
legislation is even frequendy and specifically designed to educate V 
§qch actions of government are tutelary m nature whedier we hke it 
or no4 Bentham mSde less than wc should of the reasons why such 
legislation occurs It occurs m part because the majority of us accept 
the basis of government under which we hvc, wish to give the 
maximum of attention to our private hves, and are only too glad to 
be told what to do in the greater number of situations m which our 
actions and those of our fellows affect each other It occurs in part 
for a reason that operates more to-day than m Bentham’s day — 
because we are already committed to such a degree of common 
enterprise that detailed adaptations must be made from the centre. 
It also occurs in part, however, because there are some people who 
make it their busmess to be longer-sighted than others and to put 
, themselves in positions m which they can secure the co-operation 
of others through legislation Such men practise the art of govern- 
ment, although they no doubt require to practise other arts m order 
to achieve the position from which they can practise this one. It may, 
then, not be the whole of government, but it is an inevitable part of it, 
and It IS by no means futile for Bentham to discuss it Indeed it is a 
question the discussion of which is still very far from bemg at an end 
Some consideration has been given by specialised sociologists to the 
position of ehtes, but those concerned with the wider problems of 
political theory have hitherto scarcely dealt with the question, and m 
particular httle attention has been paid to the moral issues it mvolves. 

It IS not a matter for surprise that few have held that Bentliam’s 
« * Cf the discus^jpo of the Benthanutes, pp xii-xm, Ixi-lxvi 
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partial and unfinished views on government m these two works stand 
up to comparison with the leadmg views of other writers of his pcnod. 
j\^hile B^enthajn spokeJ&pm a moral standpouy;,jit would difficult 
jt o mainuin that his m oral msight equalled jhat pf_R.p_u|seau 

i histoncal sfio se. oC ^f ii ifi Jfa a r i E aii nl 

perhaps lie also lacked the sense of justice of Paine and other popular 
radicals But considerations such as these should not lead us to lose all 
sense of perspective m passing judgment on the Fiagment and the 
Principles’, there were some very important and perhaps over-ndmg^ 
compensations reUance on reason and the law for the attamffien 

of the felicity of the greatest number more paradoxical or less para 
doxical than the notion of forcmg men to be freeB^ Was the propo^^ 
sinon that tlie legislator ought to be guided by feason more helpful 
or less helpful than the conclusion that ‘the unerring and powerful 
mstincts’ of Nature should be called m ‘to fortify the fallible and feeble 
contrivances of our reason’^® Has the notion of government as an 
adaptable instrument been more in accordance With experience or lesi 
m accordance with cxpenence than die notion that at best govemmenC 
can be no more than a necessary eviH* 

Nor let us fall into the fallacy of supposing that other writers were 
more m some mam stream of ‘the development of political theory’ 
than was Bentham There has been no main stream of political theory. 
(And, in particular, if there ever was a fiction, it is the idea that there 
has been some objective dialectical movement of political thought 
that culimnatcd in the thesis of Hegel and the antithesis ot Marx ) 
The ideas underlying the various pohtical systerny of to-day are 
manifold, and they are diverse m their origins V^Cnd y^hatever el^l 
may be said about them, tlic ideas of Bentham and of his successois' 
have at least played a considerable role in one of the many pohtia 1 
traditions of the world, tl|p tradition that has held t^i^govemment : s 
made for man, and not man for government » 


V|\ 

It wdl be apparent that the historical influence of Benthamism 
docs imt mean the same as the influence of Bentham, and that it was 
a selection of Bentham’ s ideas and not the whole of his ideas that 

* Soaal Contract, Bk 1, chip 7, last para 

* R(flectiont an the French Reralutian (World’s Classics Edition, Vol TV, p 37) 

I • Cammon Sense, first para 
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[Cntered into Benthamism Bentham’s working life covered the jieriod 
that mcluded the American devolution, the French Revolution and 
the ■frfsf’^ases bf the Industrial Revolutmn The Fragment and the 
represent, as has Been saidj<©<e attack of an cigTiteenth- 
:eftfury ^ellectual radicahs^^on the tradmonal Enghsh eighteenth- 
'ehtury views' of law and •governmeniJ^Later m the eighteenth 
Wntary, and in the first few decades of the nineteentli century, these 
traditional views were attacked from other quarters The F rench 
Revoluti on stimulated violent assernons of popular rights economic 
and Social clianges made many mdustrialists and humanitarians per- 
ceive that at least to certain situations that were ansmg much of tlie 


existmg fabric of political mstitutions was madequate, urbanization, 
for mstance, and the development of tlie factory system, were mtro- 
duemg new problems of town government, of relations between 
employers and employees, and of commercial law solutions to such 
problems might be obtained more rapidly and more thoroughly 
by the interests concerned through Parliament than through the 


Courts, but effective action by Parhament would not be forthcoming 
unless the electoral system were reformed and unless legislation re- 
placed administration as Parhament’s mam concern For a considerable 
time these two new tendencies impeded one another so long as there 
was a possibility that reform might come to mean Jacobinism and 
violence, the alternative was not moderate reform but no reform at all. 


only after 1815 did the view become common that moderate reform 
might be the preventive and not the encouragement of revolution 
‘I t was m these cir nim^l-anrfs and nl fbi«; pninl that thc influCJlfe of 
j Benthamism began 

Thc Benthamites were unrcvolut ionary reforniCTS their schemes 
were based on a knowledge of Enghsh law and provided workable 
means of obtaming the desired changes withm thc existmg institutional 
framework and without any redistribution of social power more 
fundamental than the transfer of mfluence from the landowners to 
'the middle class The reasons why Bentham himself gave his name to 
this movement and^was acknowledged as its prophet are not entirely 
straightforward ‘ Not all of the Benthamites, let alone those who found 
m their proposals acceptable means to their ends, subscribed tg the 
jwhole of Bentham’> ideas or even concerned themselves to discover 
what these were -But, broadly spcakmg, Bentham became the prophet 
of the movement which provided objectives, programmes and methods 
for middle-class reform because, after sixty years orfbrccful 
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apd re-statement, he became known as a moderate imddle-class man 
with a reasonable doctrine of moderate improvement, and mgemous 
[and practical suggestions for devices by means of which sucli improvc- 
^ ment might be accomphshed 

TheJiiUer explananon of this position takes us beyond the present 
two works and may be considered only briefly here In neither the 
Fragment nor the Principles had Bentham anythmg to say about 
Political Economy He expressed himself on this subject, however, 
in the Defence of Usury, m the Manual of Political Economy, and m other 
works In these writiiigs Bentham was influenced by Adam Smith and 
added to parts of pri^te ethics another field in which, m general, 
action by govemnWit could not profitably be undertaken m a 
developed societj^y^his was not really consistent with the doctrines 
of the Principles^ or with the conclusions that a more sceptical reading 
of the Wealth of Nations might have suggested If only in their 
private hves could men follow the Principle of Utility without 
bemg prompted thereto by the political sanction, how could their 
actions be counted upon to be m accordance with the Principle of 
Utility in their economic transactions, the consequence of which 
transcended the bounds of their own'cohtroP Adam Smith himself 
had nicritioiicd that those who live by rent, those who live by profit, 
and those who hvc by wages might come to have different ideas of 
their own interests * He did not conceive that government action 
might be introduced in order to redress such tendencies towards 
lack of balance, although he did conceive the necessity for certain 
positive services by government in the economic sphere.* The 
omission is one that Bentham rather than Smith might have been 
expected to remedy T he f act that Bentham went o nly part of the way 
to remedy this defici ency nfterred the subsegnenr. histor y ot' both 
li beral and sorialisf fhenry * 

^ btc W Stark {op cit j for the view that, in the form m whith Bentham held it, it 
was more consisttiit than has been supposed 
^ IViitlth oJWalions, lik l.clnp 1 1, Conclusion (EvtrymanEdinon, Vol l,pp 228-232) 

“ Wetilth nf Vadotis, Bk 5, chap 2 The state is required to maintam not only defence, 
justice, education and religion but also certain pubhc works, and as regards justice — ‘civil 
government, so far as it is instituted for the ssreunty of property, is m reality instituted 
for the defence of the rich against the poor’ (Everyman Edition, Vol 2, p 203) 

* Seebelow.p bcv.notel Bentham got asfar as urgmg theeniploymcntof the ‘mtcrest 
juncOon-prescnbing’ principle against aristocratic prc doimnance 'And si-e W. si rjrk 
(op cif7' BinthiiTl advocated a limited amount of government interference lor the 
I reduction of economic inequality — through encouragement of thrift and regulation of 
I testamentary provisions, and on more than one other question he would have been 

‘to tl Ipft’ of thf* M'' rhi-sf*»r S 
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Bentham’s jjifluence OR liberalism is due to his assoaaOon with 
James Mill and his friends and his ‘conversion’ to radicalism. This 
conversion involved the closing of a gap in Bentham’s pohacal views 
through ^e utihsation of a method which had for long iam to hand. 
Bentham had not enquired how legislators were to become minded to 
make greatest happmess tlierf objective But otliers had considered a 
like problem Hume had pomted out that authority was needed in 
society m order to overcome the tendency of most men to prefer 
trivial present advantage to remoter but greater interests Authority 
shotdd make ‘the observance of the laws of justice our nearest interest 
and their violation our most remote’, and to ensure that authority 
does this It should be arranged that authority itself has an immediate 
mterest injustice ^ ‘How tins was to be don^Hume 3id not sayTTiut 
radical thinkers had suggested an answer ^ B^cstlcy had argued that tlie 
best way to ensure the identification of interests of government and 
governed was to maintam m governors the fear that they would be 
turned out of office in favour of rivals if they did not consult the interests 
of the people and court their favour ® And m the same year m which 
Bentham publrshcd the Fragment, Tom Paine a rgued in Common Se nse 
that the dangers of governrfieilt could ^e~ redliccd to a rmnimum if 
governments were representative m cliaracter and if elections were 
held as frequently as possible so that electors and elected were con- 
stantly changing places and their interests would tliercfore be likely to 
remain the same ‘“The n otion of frequent exchange b etwe en governors 
and governed as a means whereby ‘the interests of^ the one ^ass are more 
or lesTmdisfmguisEably blended with diose of the other’ was, as has 
been seen, one of the id eas m ^enthaTn*'i govern- 

ment m the Fragment , but it was not there hpked with a view of repre- 
sentation Bentham was early aware of the possibility of discussing 
representation m utilitarian terms he did so in 1788 in a pece of advice 
designed for the Estates General , but his real concern on that occasion 
was with the advocacy of a, utilitarian rather than a natural rights 
standpomt, and not with representation as suclu The emergence of 
a genuij^ utihtanan view of represen tation came alter BenthainT' 

^ In the Preface to the 2nd Edition, Bentham said that wlien the Fmgmfnt was first 
written he saw m the iinperfccBons of government no ‘worse cause than inattention and 
prejudice he saw not in them then what the experience and observations of nearly fifty 
years have since taught him to see m them so plainly, the elaborately organized and 
anxiously cherished and guarded products of sinister interest and artifice’ (B Vol 1, 
p, 242) 

• Preatise, Bk 3, Pt 2, Sect 7 (Everyman Edition, pp 2, Vol 236-8) 

• Essa^ 1st Edit , p 9 * Common Sense, para 6 
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1 conversion to radicalism and here Bentham wa s prec eded by JamesJ 
Mill who pubhshed an article m the Edinburgh Rcvifi umi-1809 in whicW 
he used arguments similar to those of Pr ^tle^T^ Bentham’s Catechism 
of Parliamentary Reform, pubhshed in the same year, did not include 
any advocacy of franchise extension It was not un 
Catechism was repubhshed with an introducnon insistmg on radical 
as against moderate reform In tKc following year Bentham ^rew up 
his Resolutions on Parliamentary Reform which were moved in the House 
of Commons by Sir Francis Burdett and which firmly stated that the 
basis of good government was th e idenaty of interests herwee n 
government and governed, and diat the guarantee of such an identifi- 
cation could be forthcommg only ‘in so far as the members of thi^ 
House are in fact chosen, and from time to tune removable by the' 
■^ee suffrages of the great body of the people ^ 

Utilitarian radicahsm, however, remained a very special form of 
radicalism, and particularly for Bentham Before Bentham’s tirp e. 

; English radical t rad 4 tip n.N<fts far haeic as tlie Levellers, spok^ mai nly in 
terms of natural rights : Tom Paine was concerned with the Rights of 
Man as well as with the natural and artificial identification of egoistic 
interests Further, this tradition frequently contrasted society and 
government to die detriment of government because government was 
taken to be associated widi tyranny Again, from the Levellers to 
Spence in his Lecture to the Newcastle Philosophical Society (1775), Ogilvie 
111 his Essay on the Right of Property m Land (1781), and even to Fame in 
Agrarian Justice (1795-6) there had been a soaahst or quasi-sociahst 
strand m radicahsm * All three tendencies were foreign to Benfham,j 
who attacked natural rights, saw the well-bcmg of society as possiblq 
only through the mstrume ntahty of gover nment, and, ui his Radicalism 
Not Dangerous (1820) defended reform proposals agamst the charge 
that tliey would be subvers ive of prope rty 
It IS unfortunate that Bentham, a leader of the attack on natural 
rights, could not extend his sc epnasm mto the realm of economic s. 

^ B , Vol 10, p 495 In the Prcfice to F, 2nd Edition, Bentham refers to ‘those general 
conceptions in the development and application of which no small portion of the aggre- 
gate mass of my mtervenuig works have been employed, namely, that no system or form 
of government ever had, or ever could have had, for its actual and pnncipil end in view, 
the good of any other persons, than the very individuals by whom, on each occasion, die 
powers of it were exercised' (B , Vol 1, p 240) He goes on to say that the mtercsts at 
present served by British government are those of the Anstocrat The ‘mtercst-junenon- 
prcsctibing’ principle must be brought mto effect so that rulers’ interests will come into 
coinadence with the universal interest (ibid , p 245) 

’ See M Beer History of Brush Soctnlism, Pt. 2, chap 2 
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The natural identificaaon of interests, eschewed in the pohtical field, 
was accepted by Turn in the field ot economics and th e way was thus 
^prepared^for that kparation ot p olitics and ec onomics wdiich was 
rilR6t66nin^entury TiheralismT~greatest ~Ttm !t aFioii Odier theones 
sought fo remedy the deficiency in opposed~and unsatisfactory ways 
Hegelian t heory subsumed thte economic world in that of the state, but 
left the individual an abstraction ^M arxism m ade the economic world 
the only social world and the state an organ of a dominant class, and 
again the individual was left as an abstraction. The disjunction between 
politics and economics has still, indeed, satisfactorily to bc^overwme, 
and there arc other syntheses within political thco£y tHaJ are stil l 
awaited An adequate political theory” must confiHer political institu- 
tions as existing for flesh and blood men and women, yet must admit 
that there are social values that are not mere additions of individual 
values, jt must find a place in society for reason, the non-rational and 
the irrational, it must retain the conception of government as an 
adaptable instrumenf that can be used for better or worse, but it must 
reconale with tins the fact that it is not possible to rely for good 
government upon pohtical parties or any assemblages of govern- 
mental devices any more thin Upon the enlightentncnt of ‘governors’ 
or censorial jurists 

But in approachmg these problems, the pohtical theorist of tO::day 
may do well to start with Bentham, and with sonie of those aspects 
o f 'Bentham's id eas that ehtef^ very Tittle into Benthamism Tike 
Hume, Bentham demoIisheTsbme^fictions, and it may be advantageous 
to carry further Ins attacks on the fictitious He disentangled some 
fundamental conceptions, and a .study of his methods may assist 
in the disentangling of more ‘Standing on the borderline between 
,^hteenth-century and nmetecnth-century pohtical thought, Bentham 
■eveals some of the merits and some of the defects of the thought-of 
30th penodst and he may eyen encourage a pohtical theonst m the 
rwentieth century to date to think for himself he may, to use his own 
words at the end of the Fragment ‘do something to mstruct, but more to 
undeceive, the timid and admiring student to excite him to place more 
:onfidence m his own strength, and less in the infalhbihty of great 
lames . to teach him to distinguish between showy language and 

umself with error ’ 

V 
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1 The age we live in is a busy age; m which knowledge is Motives of the 
rapidly advancing towards perfection In the natural world, under- 
m particular, every thing teems with discovery and with ^ 
improvement The most distant and recondite regions of the 

earth traversed and explored — the all-vivifying and subtle 
element of the air so recently analyzed and made known to 
us, — are striking evidences, were all others wanpng, of this 
pleasing truth 

2 Correspondent to discovery and improvement m the natural 
world, IS reformation m the moral, if that which seems a 
common notion be, indeed, a true one, that tp. the moral 
world there no longer remams any matter for discovery. 

Perhaps, however, this may not be the case perhaps among 
such observations as would be best calculated to serve as 
grounds for reformation, are some which, being observations 
of matters of fact hitherto either incompletely noticed, or not 
at all would, when produced, appear capable of bearmg the 
name of discoveries witli so httfe method and precision have I 
the consequences of this fundamental axiom, it is the greatest 
happness of the greatest number that is the measure of right and j 
wrong, been as yet developed. ^ 

3 Be this as it may, if there be room for making, and if 
there be use m pubhshing, discoveries m the natural world, 
surely there is not much less room for niakmg, nor much 
less use m proposmg, reformation m the moral If it be a matter ( 
of importance and of use to us to be made acquainted with 
distant countries, surely it is not a matter of much less import- 
ance, nor of much less use to us, to be made better and better 
acquamted with the chief means of hvmg happily in our own 
If It be of importance and of use to us to know the principles of 
the element we breathe, surely it is not of much less import- 
ance nor of much les^ use to comprehend the principles, and 
endeavour at the improvement of those lau>s,hy which alone we 
breathe it m security If to this endeavour we should fancy any 
Author, especially any Author of great name, to be, and as far 

3 
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as could in such case be expected, to avow htmself a determined 
and persevermg enemy, what should we say of him’ We 
should say that the interests of reformation, and through them 
the welfare of mankind, were inseparably connected with the 
downfall of his works of a great part, at least, of the esteem 
and influence, which these works might under whatever 
title have acquired 

4 Such an enemy it has been my misfortune (and not mmc 
, only) to see, or fancy at least 1 saw, in the Author of the 
celebrated Commentaries on the Laws of England , an Author 
whose works have had beyond comparison a more extensive 
circulation, have obtained a greater share of esteem, of 
applause, and consequently of mfluence (and that by a title 
' on many grounds so mdisputable) than any other writer who 

on that subject has ever yet appeared 
History of it 5 It IS on this account that I conceived, some time smee, the 

design of pomtmg out some of what appeared to me the 
capital blemishes of that work, particularly this grand and 
fundamental one, the antipathy to reformation, or rather, 
mdeed, oflaying open and exposing the universal maccuracy and 
confusion which seemed to my apprehension to pervade the 
whole For, indeed, such an ungenerous antipathy seemed of 
Itself enough to promise a general vein of obscure and crooked 
reasorung, from whence no clear and stcrhng knowledge 
could be derived, so intimate is the connexion between some 
gifts of the understanding, and some of the affections of the 
heart 

6 It is in this view that I took in hand that part of the first 
volume to which the Author has given the name of Intro- 
duction It 15 in this part of the work that is contamed 
whatever comes under the denommadon o{ general principles 
It IS m this part of the work that are contained such prehmmary 
views as it seemed proper to him to give of certain objects 
real or imaginary, which he found connected with his subject 
Law by identity of name two or three sorts of Laws of 
Nature, the revealed Law, and a certam Law of Nations It is 
in this part of the work diat he has touched upon several 
topics which relate to all laws or mstitutions* in general, or 

* I add hire the word insMutions, for the sake of including rules of Common 
Law, as well as portions of Statute Law 
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at least to whole classes of institutions without relating to any 
one more than to another 

7 To speak more particularly, it is in this part of his work; 
that he has given a definition, such as it is, of that whole 
branch of law which he had taken for his subject, that branch, 
which some, considermg it as a mam stock, would term LAW 
without addition, and which he, to distinguish it from those 
others its condwidenl branches,^ terms law mumctpal — an 
account, such as it is, of the nature and ongin of Natural 
Society the mother, and of Political Society the daughter, of 
Law municipal, duly begotten in the bed of Metaphor — a 
division, such as it is, of a law, individually considered, into 
what he fancies to be its parts — an account, such aS it is, of the 
method to be taken for interpreting any law that may occur 

8 In regard to the Law of England m particular, it is here 
that he gives an account of the division of it into its two 
branches (branches, how'cvcr, that arc no ways distinct in the 
purport of them, when once established, but only m fespect 
of the source from whence their establishment took its rise) 
the Statute or Written law, as it is called,’ and the Common or 
Unmrittcn — an account of what arc called General Customs, 
or institutions m force throughout the whole empire, or at 
least the whole nation, — of what are called Particular Customs, 
institutions of local extent estabhshed in particular districts, 
and of such adapted institutions of a general extent, as are 
parcel of what are called the Cit'iJ and the Canon laws, all 
three in the character of so many branches of what is called 
the Common Law — in fine, a general account of Equity, that 
capricious and incomprehensible mistress of our fortunes, 
whose features neither our Author, nor perhaps any one is 
well able to delineate, — o£ Equity, who havmg in the begin- 
mng been a nb of Lau', but since in some dark age plucked 
from her side, when sleeping, by the hands not so much of 
God as of entcrprizing Judges, now lords it over her parent 
sister — 

9 All this, I say, together with an account of the different 
districts of the empire over which dificrcnt portions of the 
Law prevail, or over which the Law has different degrees of 
force, composes that part of our Author’s work which he has 

^ Membra condividentta — Saund Low 1 L c 46 
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styled the Introduction Hxs eloquent ‘Discourse on the 
study of the Law,’ with which, as Dcmg a discourse of the 
rtetoncal kind, rather than of the didactic, I proposed not to 
intermeddle, prefaces the whole. 

10 It would have been m vain to have thought of travelling 
over the whole of so vast a work. My design, therefore, was 
to take such a portion of it, as might afford a fair and adequate 
specimen of the character and complexion of the whole. For 
mis purpose the part here marked out would, I thought, 
abundantly suffice This, however narrow m extent, was the 
most conspicuous, the most characteristic part of our Author’s 
work, and that which was most his own The rest was little 
more than "compilation Pursuing my examination thus far, 
I should pursue it, I thought, as far as was necessary for my 

f mrposc and I had httle stomach to pursue a task at once so 
abonous and so invidious any farther If Hercules, accordmg 
to the old ‘proverb, is to be known ex pede. much more 
thought I, is he to be known ex capttc 

11 In these views it was that I proceeded as far as the middle 
of the definition of the Law miimcipal It was there, I found, 
not without surprise, the digression which makes the subject 
of the present Essay This threw me at first into no small 
perplexity. To give no account of it at all, — to pass wholly 
sub silentio, so large, and m itself so material a part of tlic work 
I was exammmg, would seem strange at the same time 1 saw 
no possibdity of entering into an examination of a passage so 
anomalous, without cutting in pieces the thread of the dis- 
course. Under this doubt I deterimned, at any rate for tlic 
present, to pass it by, the rather as I could not perceive any 
connection that it had with any thing that came before or 
after I did so ; and continumg my examination of the defini- 
tion from which it digressed, I travelled on to the end of the 
Introduction It then became necessary to come to some 
defimtive resolution concerning this cxccntnc part of it, and 
the result was, that bemg loth to leave the enterprise I had 
begun in this respect, imperfect, I sat down to give what I 
mtended should be a very slight and general survey of it. 
The farther, however, I proceeded m examimng it, the more 
confused and unsatisfactory it appeared to me’ and the 
greater difficulty I found m knowing what to make of it, 
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the more words it cost me, I found, to say so. In this way, 
and by these means it was that the present Essay grew to the 
bulk m which the Reader sees it When it was nearly com- 
pleted, it occurred to me, that as the digression itself which I 
was examinmg was perfectly distmct from, and unconnected 
with the text from which it starts, so was, or so at least might 
be, the critique on that digression, from the critique on the text 
The former was by much too large to be engrafted mto the 
latter and since if it accompamed it at all, it could only be m 
the shape of an Appendix, there seemed no reason why the 
same pubhcation should mclude them both To the former, 
therefore, as being the least, I determined to give that finish 
which I was able, and which I thought was necessary and to 
pubhsh it in this detached manner, as the first, if not the only 
part of a work, the pnnapal and remaining part of which 
may possibly see the light some time or other, under some 
such title as that of 'A Comment oit the Commentaries ’ 

12 In the meantime, that I may stand more fully justified, 
or excused at least, m an enterpnse to most perhaps so Extra- 
ordinary, and to many doubtless so unacceptable, it may be 
of use to endeavour to state with some degree of precision, 
the grounds of that war which, for the mtercsts of true 
science, and of liberal improvement, I think myself bound to 
wage agamst this work I shall therefore proceed to mark 
out and distinguish those points of view in which it seems 
pnncipally reprehensible, not forgetting those in which it 
seems still entitled to our approbation and applause 

13 There are two characters, one or other of which every The businets ^ 
man who finds any thing to say on the subject of Law , may be 

said to take upon Inm ,— that of die bxpositor, and that of die of the Ex- 
Censor To the province of the Kxposnor it belongs to explain poutor 
to us what, as he supposes, die Law is to that of the Censor, 
to observe to us what he thinks it ouqht to Ik The former, 
therefore, is principally occupied in stating, or in enquiring 
after facts * the latter, m discussing reasons The Expositor, 

* In practice, the question of Law has commonly been spoken of as opposed 
tothatof/art but this distmction is an acadental one That a Law command- 
mg or prohibiung such a sort of action, has been established, is as much a/art, 
as that an tndwidual action of that son has been committed The estabhshment 
of a Law may be spoken of as a fad, at least for the purpose of disCinguuhmg 
It from any coimderanon that may be offered as a reason for such Law 
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keeping within Ins sphere, has no concern with any other 
faculties of the mind than the apprehension, the memory, and 
the judgment the latter, m virtue of those sentiments of 
pleasure or displeasure which he finds occasion to annex to 
the objects under his review, holds some intercourse with the 
affections That which is Law, is, in different countries, widely 
different while that which ought to fee, is m all countnes to a 
great degree the same The Expositor, therefore, is always the 
citizen of this or that particular country the Censor is, or 
ought to be the citizen of the world To the Expositor it 
belongs to shew what the Legislator and his underworkman 
the Judge have done already to the Censor it belongs to suggest 
what the Legislator ought to do in future To the Censor, m 
short, It belongs to teach that science, which when by change 
of hands converted mto an art, the Legislator practises 
The latter alone 14. Let US now return to our Author Of these two per- 
our Author s fg^tly distmguishable functions, the latter alone is that which it 
fell necessarily within his provmce to discharge His pro- 
fessed' object was to explain to us what the Laws of England 
were ‘Ita lex scripts est,' was the only motto which he stood 
engaged to keep m view The work of censure (for to this 
word, in default of any other, 1 find it necessary to give a 
neutral sense) the work of censure, as it may be styled, or, m a 
certain sense, of criticism, was to him but a parergon — a work of 
supererogation a work, indeed, which, if aptly executed, 
could not but be of great ornament to the principal one, and 
of great instruction as well as entertaminent to the Reader, 
but from which our Author, as well as those that had gone 
before him on the same hne, might, without being chargeable 
with any defiaency, have stood excused a work which, when 
superadded to the prmcipal, would lay the Author under 
additional obhgations, and impose on him new duties which, 
notwithstandmg, whatever else it might differ in from the 
prmcipal one, agrees with it m this, that it ought to be executed 
with mmartiahty, or not at all 

Laws ought to 15 If on the one hand, a hasty and undiscriminatmg con- 
withfiee%m'^ demner of what is estabhshed, may expose himself to con- 
tempt, on the other hand, a bigoted 6r corrupt defender of 
the works of power, becomes guilty, m a manner, of the 
abuses which he supports the more so if, by obhque glances 
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and sophistical glosses, he studies to guard from reproach, 
or recommend to favour, what he knows not how, and dares 
not attempt, to justify. To a man who contents himself 
with simply statmg an mstitution as he thmks it is, no share. 
It IS plain, can justly be attnbuted (nor would any one think 
of attributing to him any share) of whatever reproach, any 
more than of whatever applause the mstitution may be 
thought to merit But if not content with this humbler 
fimctioii, he takes upon lum to give reasons in behalf of it, 
reasons whether made or foimd by him, it is far otherwise. 
Every false and sophistical reason that he contributes to ar- 
culatc, he himself is chargeable with nor ought he to be 
holden guiltless even of such as, in a work where fact not 
reason is the question, he delivers as from other writers with- 
out censure By officiously adopting them he makes them 
his own, though delivered under the names of the respective 
Authors not much less than if dehvered under hh pwn For 
the very idea of a reason betokens approbation so that to 
deliver a remark under that character, and that without 
censure, is to adopt it A man wnll scarcely, therefore, with- 
out some note of disapprobation, be the instrument of intro- 
ducing, in the guise of a reason, an argument which he does 
not really wish to see approved Some method or other he 
will take to wash his hands of it some method or other he 
will take to let men see that what he means to be understood 
to do, IS merely to report the judgment of another, not to 
pass one of his own Upon tliat other then he will lay the 
blame at least he will take care to repel it from himself If 
he omits to do this, the most favourable cause that can be 
assigned to the omission is indifference indifference to 
the pubhc welfare — that indifference which is itself a 
crime 

16 It is wonderful how forward some have been to look 
upon it as a kind of presumption and mgratitude, and rebelhon, 
and cruelty, and I know not what besides, not to allege only, 
nor to own, but to suffer any one so much as to imagme, 
that an old-established law could m any respect be a fit 
object of condemnatibn Whether it has been a kmd of 
personification that has been the cause of this, as if the Law 
were a livmg creature, or whether it has been, the mechaiucal 
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veneration for antiqmty, or what other delusion of the fancy, 
I shall not here enquire For my part, I know not for what 
good reason it is that the merit of justifymg a law when nght 
should have been thought greater, than that of censuring it 
when wrong Under a government of Laws, what is the 
motto of a good citizen’ To obey punctually, to censure freely. 

17 Thus much is certain, that a system that is never to be 
censured, wdl never be improved that if nothing is ever to 
be found fault with, nothing wiU ever be mended' and that 
a resolution to justify every thmg at any rate, and to dis- 
approve of nothing, is a resolution which, pursued m future, 
must stand as an effectual bar to all the aMitioual happmess 
we can ever hope for, pursued hitlicrto would have robbed 
us of that share of happmess which we enjoy already. 

18 Nor IS a disposition to find ‘every thing as it should be,’ 
less at variance with itself, than with reason and utility 
The comm«n-place arguments in which it vents itself justify 
not what is estabhshed, in effect, any more than they condemn 
It smee whatever noto is estabhshed, once was iimovation 

19 Precipitate censure, cast on a pohtical institution, does 
but recoil on the head of him who casts it From such an 
attack It IS not the institution itself, if well grounded, that can 
suffer What a man says against it either makes impression 
or makes none If none, it is just as if nothing had been said 
about the matter, if it does make an impression, it naturally 
calls up some one or other m defence For if the mstitution is 
in truth a beneficial one to the community ui general, it cannot 
but have given an interest m its preservation to a number of 
mdividuals By their industry, then, the reasons on which 
It IS grounded are brought to light from the observation of 
which those who acqmesced m it before upon trust, now 
embrace it upon conviction Censure, therefore, though ill- 
founded, has no other effect upon an institution than to bring 
it to that test, by which the value of those, mdeed, on which 
prejudice alone has stamped a currency, is cried down, but 
by which the credit of those of sterlmg utihty is confirmed. 

20 Nor IS It by any means from passion and ill-humour, 
that censure, passed upon legal mstitutions, is apt to take its 
birth. When it is from passion and ill-humour that men 
speak. It is with men that they are in Ul-humour, not with 
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laws. It IS men, not laws, that arc the butt of ‘arrogance.*’^ 
Spleen and turbulence may mdeed prompt men to quarrel 
with living individuals but when they make complaint of 
the dead letter of the Law, the work of departed lawgivers, 
against whom no personal antipathy can have subsisted, it is 
always from the observation, or from the belief at least, of 
some real grievance. The Law is no man’s enemy the Law 
IS no man’s rival Ask the clamorous and unruly multitude — 
It IS never the Law itself that is m the wrong it is always some 
wicked interpreter of the Law that has corrupted and abused 
It * 


^ ‘ Arroiiiiitce our Author calls it the utmost arrogance,* ‘to censtye what has, 
at least, a better chance to be right, chan the singular notions of any particular 
man ’ meaning thereby certa n ecclesiastical insucunons Vibrating, as it should 
set III, between passion and discreoon, he has thought it necessary, mdeed, to 
insert in the sentence that, which bemg inserted, turns it into nothing After 
the word ‘censure,’ ‘svnth contempt’ he adds, ’and rudeness ’ as if there needed a 
professor to inform us, that to treat any thing swith contempt and rudeness is 
arrogance ‘Indecency,’ he had already called it, ’to set up pnvatc judgment in 
opposition to public ' and tius without restriction, qualification, or lescrve 
This was m the first transport of a holy zeal, before discretion had come in to 
his assistance This passage the Doctors Ihiestley'' and Farrteaux<^, who, m 
quality of Dissenting Ministers, and champions of dissenung opinions, saw 
themselves particularly attacked m it, have not suffered to pass unnoticed, 
any more than has the celebrated Author of the ‘Remarks on the Acts of the 13<Jj 
Parltametif^,’ who found it adverse to his enterpnze, for the same reason that 
It IS hostile to every other liberal plan of political discussion 

My edition of the Commentaries happens to be the first suice the above 
paragraph was written I have been directed to a later In this later edition the 
passage about ’indecency’ is, hke the other about ‘arrogance,’ explained away 
into nothing What we art now told is, that ‘to set up pnvatc judgment in 
[I'lriilenf anil factious] opposition to pubhc authonty’ (he might have added — 
or to pnvatc either) is ‘indecency ’ [See the 5th edit , 8vo. p 50, as in the 1st ] 
This wc owe, 1 thmk, to Dr Fumcaux The Doctors, Fumeaux and Pncstlcy, 
under whose wcll-apphed correetion our Author has smarted so severely, have 
a good deal to answer for They have been the means of his adding a good deal 
of this kind of rhetorical lumber to the plentiful stock there was of it before 
One passage, indeed, a passage deep-tincturcd with religious gall, they have 
been the means of clearing away entirely' and in this at least, they have done 
good service They have made him sophisacate they have made him even 
expunge but all the Doctors m the world. I doubt, would not bring him to 
confession See his answer to Dr Priestley 

* There is only one way in which censure, cast upon the Laws, has a greater 
tendency to do harm than good, and that is when it sets itself to contest thetr 
vahdity 1 mean, when abandoning the question of expediency, it sets itself to 
contest the nght But this is fn attack to which old-estabhshed Laws arc not so 

* 4 Comm , p 50 *» See Remarks, Ac 

c See Letters to Mr Justice Blackstone, 1771 Second Edition 
In the Preface ' Sec Fi imca i’ V-cttcr VB 
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21 Thus destitute of foundation are the terrors, or pretended 
terrors, of those who shudder at the idea of a free censure of 
established institutions. So httle does the peace of society 
require the aid of those lessons which teach men to accept 
of any thing as reason, and to yield the same abject and 
mdiscnminatmg homage to the Laws here, which is paid to 
the despot elsewhere The fruits of such tuition are visible 
enough m the character of that race of men who have always 
occupied too large a space m the circle of the profession a 
passive and enervate race, ready to swallow any thing, and 
to acquiesce in any thing with mtellects incapable of distin- 
guishing right from wrong, and with affections alike indiff- 
erent to either insensible, short-sighted, obstmate lethargic, 
yet hable to be dnven into convulsions by false terrors- deaf 
to the voice of reason and public utihty obsequious only to 
the whisper of interest, and to the beck of power 

22 This* head of nuschief, perhaps, is no more than what 
may^seem mcluded under the former For why is it an evil 
to a country that the rmnds of those who have the Law under 
their management should be thus enfeebled^ It is because it 
finds them impotent to every enterprise of improvement 

23 Not that a race of lawyers and pohticians of this ener- 
vate breed is much less dangerous to the duration of that share 
of fehcity which the State possesses at any given period, 
than It is mortal to its chance of attaining to a greater If the 
designs of a Mimster are immical to his country, what is the 
man of all others for him to make an instrument of or a dupe? 
Of all men, surely none so fit as that sort of man who is ever 
on his knees before the footstool of Authority, and who, 
when those above him, or before him, have pronounced, 
thinks It a crime to have an opmion of his own 

24 Those who duly consider upon what slight and trivial 
circumstances, even m the happiest times, the adoption or 


hable As this is the last though but too common resource of passion and lU- 
humour, and what men scarce think of betaking themselves to, unless irritated 
by personal compctinons, it is that to which recent Laws arc most exposed 
1 speak of what are called wntteti Laws for as to unwritten institutions, as there 
IS no such thing as any certam symbol by which their authonty is attested, their 
vahdity, bow deeply rooted soever, is what we sec challenged without remorse 
A radical weakness, interwoven into the very constitution of all (iHwntteii 
I =w 
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rejection of a Law so often turns; circumstances with which i 
the utility of It has no imaginable connection — those who 
consider the desolate and abject state of the human mtcllect, 
durmg the penods in which so great a part of the soil subsisting 
mass of institutions had their birth — those who consider the 
backwardness there is m most men, unless when spurred by 
personal interests or resentments, to run a-tilt against the 
Colossus of authority — those, I say, who give these considera- 
tions their due weight, will not be quite so zealous, perhaps, 
as our Author has been to terrify men from settmg up what is 
now ‘private judgment,’ against what once was ‘public*’, nor 
to thunder down the harsh epithet of ‘arrogance’ on those, 
who, with whatever success, are occupied m brmging rude 
estabhshments to the test of polished reason. They will rather 
do what they can to cherish a disposition at once so useful and 
so rare® which is so httle cormeaed with the causes that make 
popular discontentments dangerous, and which finds so httle 
ahment m those propensities that govern the multitude of 
men They will not be for giving such a turn to tlieir dis- 
courses as to bespeak the whole of a man’s favour for the 
defenders of what is established nor all his resentment for the 


assailants They will acknowledge that if there be some 
institutions which it is ‘arrogance’ to attack, there may be 
others which it is effrontery to defend Tourreil® has defended 
torture torture established by the ‘pubhc judgment’ of so 
man^ ciiliglitcncd nations. Beccaria (‘indecent’ and ‘arro- 
gant^ Beccana ') has condemned it Of these two whose lot Our Author 


among men would one choose rather, — the Apologist’s or “Uodeei m 

the Censor’s? the durocter of 

I le i^cnsor S ^ Expositor 

25 Of a piece with the discernment which enables a man to 
perceive, and with the courage which enables him to avow, 


* See note i, p II 

* One may well say rare It is a matter of fact about which there can be no 
dispute The truth of it may be seen in the multitude of Expositors which the 
Jurisprudence of every nation furnished, ere it afforded a smgle Crnsor When 
Beccana came, he was received by the intelligenc as an Angel &om heaven 
would be by the faithful He may be styled the father of Censorial Jurisprudetue 
Montesquieu’s was a work of the mixed kind Before Montesquieu all was un- 
mixed barbarism Grotius and Puffendorf were to Censorial Jurisprudence 
what the Schoolmen were to Natural Philosophy 

* A French Junst of the last age, whose works had like celebrity, and m 
mainr respects much the same sort of ments as our Author’s He was known 
to most advantage by a translation of Demosthenes He is now forgotten 
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the defects of a system of institutions, is that accuracy of con- 
ception which enables him to give a clear account of it. 
No wonder then, m a treatise partly of the expository class, 
and partly of the censorial, that if the latter department is 
filled with imbecihty, symptoms of kindred weakness should 
characterize the former, 

26. The former department, however, of our Author’s 
work, is what, on its own account merely, I should scarce 
have foimd myself disposed to mtermeddle with. The 
busmess of simple exposition is a harvest m which there seemed 
no hkehhood of there bemg any want of labourers : and mto 
which therefore I had little ambition to thrust my sickle. 

27 Afany rate, had I sat down to make a report of it in 
this character alone, it would have been with feelings very 
different from those of which I now am conscious, and in a 
tone very different from that which I perceive myself to have 
assumed. In determining what conduct to observe respectmg 
It, I jhould have considered whether the tamt of error seemed 
to confine itself to parts, or to diffuse itself through the whole 
In the latter case, the least mvidious, and considering the bulk 
of the work, the most beneficial course would have been to 
have taken no notice of it at all, but to have sat down and 
tried to give a better If not the whole m general, but scatt- 
ered positions only had appeared exceptionable, I should have 
sat down to rectify those positions with the same apathy 
with which they were advanced To fall m an adverse way 
upon a work simply expository, if that were all there were of 
It, would have been ahke ungenerous and unnecessary In 
the involuntary errors of the understanding there can be httle 
to exate, or at least to justify, resentment That which alone, 
in a manner, calls for ngid censure, is the simster bias of the 
affections If then I may still contmue to mention as separate, 
parts which m the work itself arc so mtimately, and, indeed, 
undistmguishably blended, it is the censorial part alone that 
has drawn from me that sort of animadversion I have been 
led to bestow mdiscrimmately on the whole. To lay open, 
and if possible supply, the imperfections of the other, is an 
operation that rmght mdeed of itself do service, but that 
which I thought would do stiU more service, was the weaken- 
ing the authority of this 
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28 Under the sanction of a great name every strmg of 
words however unmeanmg, every opinion however 
erroneous, will have a certam currency. Reputation adds 
weight to sentiments from whence no part of it arose, and 
which had they stood alone might have drawn nothmg, 
perhaps, but contempt Popular fame enters not mto mce 
distmctions. Merit m one department of letters affords a 
natural, and in a manner irrecusable presumption of ment 
m another, especially if the two departments be such between 
which there is apparently a close alhance. 

29. Wonderful, m particular, is that influence which is 
gamed over young mmds, by the man who on account of 
whatever class of merit is esteemed m the character of a 
preceptor Those who have derived, or fancy themselves to 
have derived knowledge from what he knows, or appears to 
know, will naturally be forjudgmg as he judges, for reasomng 
as he reasons, for approving as he approves, for cdndemnmg 
as he condemns On these accounts it is, that when the general 
complexion of a work is unsound, it may be of use to pomt 
an atuck against the whole of it without distmcaon, although 
such parts of it as arc nomous as well as unsoimd be only 
scattered here and there 

30 On these considerations then it may be of use to shew, 
that the work before us, m spite of the ments which recom- 
mend It so powerfully to the imagmation and to the ear, has 
no better title on one account than on another, to that influence 
which, were it to pass unnoticed, it might contmue to exercise 
over the judgment 

31. The Introduction is the part to which, for reasons that 
have been already stated, it was always my mtention to con- 
fine myself It is but a part even of this Introduction that is 
the subject of the present Essay What determined me to 
begm with this small part of it is, the facihty I found m 
separatmg it from every thing that precedes or follows it. 
This IS what will be more particularly spoken to m another 
place ^ 

32 It is not that this part is among those which seemed 
most open to animadversion. It is not that stronger traces 
arc exhibited m this part than m another of that spint m our 

‘ Sec the cnsuino^ Introduction 
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Repnhemtble 
passages from 
the work at 
large 


Author which seems so hostile to Reformation, and to that 
Liberty which is Reformation’s harbinger. 

33. It IS not here that he tramples on the right of private 
judgment, that basis of every thmg that an Enghshman holds 
dear ^ It is not here, m particular, that he msults our under- 
standmgs with nugatory reasons, stands forth the professed 
champion of rehgious intolerance; or openly sets his face 
against civil reformation 

34 It IS not here, for example, he would persuade us, that 
a trader who occupies a booth at a fair is aJooI for his pains, 
and on that account no fit object of the Law’s protection * 

35 It is not here that he gives the presence of one man at 
the making of a Law, as a reason why ten thousand others that 
are to obey it, need know nothing of the matter ® 

36 It IS not here, that after telling us, in express terms, 
there must be an ‘actual breaking’ to make burglary, he tells 
us, m thcrsame breath, and in terms equally express, where 
burglary may be without actual breaking, and this because ‘the 
Law” wjl not suffer itself to be trifled with.’i 

‘ See note 1, p 4 

® ‘Burglary,’ says our Author, ‘cannot be committed in a tent or a booth 
erected m a market fair, though the owner may lodge therein for the Law 
regards thus highly nothmg but permanent edifices, a house, or church, the 
walk or gate of a town, and it is the folly of the owner to lodge in so fragile a 
tenement ’ To save himself from this charge of folly, it is not altogether clear 
which of two tlungs the trader ought to do qui I is business and not go to the 
fair at all or leave his goods without any body to take care of them 

’ Speaking of an Art of Parliament'’, ‘There needs,’ he says, ‘no formal 
promulgation to give it the force of a Law, as was necessary by the Civil Law 
with regard to the Emperor’s Edicts because every man m England is, m judg- 
ment of Law, party to the making of an Act of Parhament, bemg present thereat 
by his representatives ’ This, for aught I know, may be good judgment of Law, 
because any thing may be called judgment of Law, that comes from a Lawyer, 
who has got a name it seems, however, not much hke any thing that can be 
called judgment of common sense This notable piece of astutia was onginally, I 
beheve, judgment of Lord Coke it from thence became judgment of our 
Author and may have been judgment of more Lawyers than I know of before 
and smcc What grieves me is, to find many men of the best affections to a 
cause which needs no sophistry, bewildered and bewildenng others with the 
hke jargon 

* His words are'', ‘There must be an actual breaking, not a mere legal clausum 
fregxt (by leapmg over invisible ideal boundancs, which may constitute a civil 
trespass) but a substantial and forcible irruption ’ In the next sentence but two he 
goes on, and says, — ‘But to come down a chimpey is held a burglarious entry , 
for that IS as much closed as the nature of things will permit So also to 

» 4 Comm , Ch XVI, p 226 ” 1 Comm , Cb U, p 178 

c 4 Comm . Ch XVI, p 226 
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37 It IS not here, that after relating the Laws by which 
peaceable Christians are made punishable for worshippmg 
God according to their consciences, he pronounces with 
equal peremptormess and complacency, that every thing, 
yes, ‘every thing is as it should be 

38 It IS not here, that he commands us to beheve, and that 
on pain of forfeiting all pretensions to either ‘sense or probity,’ 
that the system of our jurisprudence is, in the whole and every 
part of it, the very qumtessence of perfection ® 

knock at a door, and upon opening it to rush in with a felonious intent, or 
under pretence of taking lodgings, to fall upon the iandJord and rob him, or 
to procure a constable to gam admittance, m order to search for traitors, and 
then to bind the constable and rob the house, all these entries have been ad- 
judged burglarious, though there was no aetual breaking for the Law will not suffer 
Itself to be trifled with by such evasions* Can it be more egregiously 
trifled with than by such reasons'* 

1 must own 1 have been ready to grow out of conceit with these useful 
little particles. J<jr, because, since, and others of that fraternity, from seemg the 
drudgery they art continually put to m these Commentaries Th^e appearance 
of any of them is a sort of wanung to me to prepare for some tautology, or 
some absurdit> for the same thing dished up over again in the shape? of a 
reason for itself or for a reason which, if a dtsnncc one, is of the same stamp 
as those we havejust seen Other instances of the hke hard treatment given to 
these poor particles will come under observation m the body of this Essay 
As to reasons of the first-mentioned class, of them one nught pick out enough 
to fill a volume 

^ ‘In what 1 have now said,’ says he, ‘1 would not be understood to derogate 
from the rights of the national Church, or to favour a loose latitude of propa- 
gatuig any crude undigested sentiments m religious matters Of propagating, I 
say, for the bare entertaining them, without an endeavour to chf^c them, 
seems hardly cognizable by any human authority 1 only mean to illustrate 
the cxccllente of our present establishment, by looking back to former nmes 
Roery thing is now as it should be, unless, perhaps, that heresy ought to be more 
strictly defined, and no prosecution permitted, even m the Ecclesiastical 
Courts, till the tenets in quesuon arc by proper authonty previously declared 
to be hercucal Under these restrictions tt seems necessary for the support of 
the national religion,’ (the national rcLgion being sucli, we are to understand, 
as would not be able to support itself were any one at liberty to make objec- 
tions to It) ’that the officers of the Church should have power to censure 
heretics, but not to exterminate or destroy them ’ 

Upon looking into a later edition (the fifth) I find this passage has under- 
gone a modification After ‘Every thing is now as it should he,' is added, ‘with 
lo the spiritual cognizance, and spiritual punishment of heresy ’ After 'the 
officers of the Church should have power to censure heretics,' is added, ‘but not to 
harass them with temporal penalties, much less to exterminate or destroy them.’ 

How far the mischievousness of tlic original text has been cured by this 
amendment, may be seen fion^Dr. Fumcaux, Lett II, p 30, 2nd edit 

’ 1 Comm 140 I would not be altogether positive, how far tt was he 
meant this persuasion should extend itself m point of time whether to those 

' 4 Coiiun , Ch IV, p 49 

R • 
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39 It IS not here that he assures us m point of fact, that 
there never has been an alteration made m the Law that men 
have not afterwards found reason to regret.^ 

msututions only that happened to be m force at the individual instant of his 
writing or whether to such opposite institutions also as, within any given 
distance of time from that instant, either had been in force, or were about 
to be 

His words are as follow ‘AU these rights and hbcrties it is our birthright to 
enjoy entire, unless where the Laws of our country have laid them under 
necessary restramts Restraints m themselves so gentle and moderate, as will 
appear upon further enquiry, that no man of sense or probity would wish to see 
them slackened For all of us have it m our choice to do every thing that a good 
man would desire to do, and are restrained from nothmg. but what would 
be permcious cither to ourselves or our fellow citizens ’ 

If the Reader would know what these rights and liberties are, I answer 
him out of^he same page, they are those, 'in opposition to one or other of 
which every species of compulsive tyranny and oppression must act, havmg no 
other object upon which it can possibly be employed ’ The hberty, for example, 
of worshipping God without beuig obhgcd to declare a behef in the XXXIX 
Articles, IS a hberty that no ‘good man,' — ‘no man of sense or probity,’ ‘would 
wish’ for «■ 

^ 1 Comm 70 If no reason can be found for an insntucion, we are to 
suppose one, and it is upon the strength of this supposed one we arc to cry it 
up as reasonable. It is thus that the Law ts justijied of her children 

The words are — ‘Not that the particular reason of every rule in the Law 
can, at this distance of time, be always precisely assigned, but it is sulhcicnt 
that there be nothing m the rule flatly contradictory to reason, and then the 
Law will presume it to be well founded And it hath been an ancient observa- 
tion in the Laws of England,’ (he might with as good ground have added — 
and in all other Laws) ‘That whenever a standing rule of Law, of which the 
reason, perhaps, could not be remembered or discerned, hath been [wantonly] 
broke in upon by statutes or neti' resolutions, the wisdom of the rule hath in the 
end appeared from the inconvemenccs that have followed the innovation ’ 
'When a sentiment is expressed, and whether from caution, or from confu- 
sion of ideas, a clause is put m bv way ofquahfying it that turns it into nothing, 
in this case if we would form a fair esumate of the tendency and probable 
effect of the whole passage, the way is, I take it, to consider it as if no such 
clause were there Nor let this seem strange Taking the qualification into 
the account, the sentiment would make no impression on the mind at all 
if It makes any, the quahfication is dropped, and the mmd is affected in the 
same manner nearly as it would be were the sentiment to stand unqualified 
This, I think, wc may conclude to be the case with the passage above men- 
tioned The word ‘wantonly' is, in pursuance of our Author’s standing 
pohey, put in by way of salvo Wuh it the sentiment is as much as comes to 
nothing Without it, it would be extravagant Yet in this extravagant form 
It is, probably, if in any, that it passes upon the Reader 

The pleasant part of the contrivance is, the mentioning of 'Statutes’ and 
'Resolutions’ (Resolutions to wit, that is Decisions, of Courts of Justice) 
in the same breath, as if whether it were by the one of them or the other that 
a rule of Law was broke m upon, made no difference By a Resolution mdecd, 
a new Resolution, to break in upon a standing rule, u a practice that in good 
truth IS big with mischief But this mischief on what does it depend? Upon 
the rule’s being a reasonable onc^ By no means but upon its being a standing. 
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40. It IS not here that he turns the Law into a Castle, for 
the purpose of opposing every idea of ‘fundamental’ repara- 
tion ^ 

41 It is not here that he turns with scorn upon those 
beneficent Legislators whose care it has been to pluck the 
mask of Mystery from the face of Junsprudence ® 

aa established one Reasonable or not reasonable, is what makes compara- 
tively but a tn£ing difference 

A new resolution made in the teeth of an old established rule is mischievous 
—on what account’ In that it puts men's expectations universally to a fault, 
and shakes whatever confidence they may have in the stabihty of any rules 
of Law, reasonable or not reasonable that stabihty on which every thing that 
IS valuable to a man depends Bcnchcial be it in ever so high a degree to the 
part m whose favour it is made, the benefit it is of to him can nevCT be so great 
as to outweigh the mischief it is of to the commumty at large Make the best 
of It, It IS general evil for the sake of partial good It is what Lord Bacon 
calls setting the whole house on fire, in order to roast one man’s eggs 

Here then the sa/i/o is not wanted a ‘new resolution can never be acknow- 
ledged to be contrary to a standing rule,* but it must on that very account be 
acknowledged to be ‘wanton ’ Let such a resolution be made, and ‘mconve- 
menccs' in abundance will sure enough ensue and then will appear — what’ 
not by any means ’the wisdom of the rule,’ but, what is a very different thmg, 
the folly of breakmg in upon it 

It were almost superfluous to remark, that nothmg of all this apphes in 
general to a statute tliough particular Statutes may be conceived that would 
thwart the course of cxpeccauon, and by that means produce mischief m the 
same way in which it is produced by irregular rcsolunons A new scatutc. 
It is manifest, cannot, unless it be simply a declaratory one, be made m any 
case, but it must break in upon some standing rule of Law With regard to a 
Statute then to tell us that a ’wanton’ one has produced ‘inconveniences,’ 
what i; It but to tell us that a thing that has been mischievous has produced 
truschicf? 

Of this temper arc the argument of all those dotmg pohdcians, who, when 
out of humour with a particular innovaaon without bemg able to tell why, 
set themselves to declaim against till innovation, because it is innovaaon 
It is the nature of owls to hate the bght and it is the nature of those pobtiaans 
who are wise by rote, to detest every thing that forces them cither to find 
(what, perhaps, is impossible) reasons for a favourite persuasion, or (what is not 
endurable) to discard it 

3 Comm 268, at the end of Ch XVII which concludes with three pages 
against Reformauon Our Author had better, perhaps, on this occasion, have 
kept clear of allegories he should have considered whether diev might not be 
retorted on him with severe rctaliaaon He should have considered, that it is 
not easier to him to turn the Law mto a Castle, than it is to the imaginaaons of 
impoverished suitors to people it with Harpies He should have thought of 
the den of Cacus, to whose enfeebled opbes, to whose habits of dark and secret 
lapine, nothing was so hateful, nodung so dangerous, as the light of day. 

* 3 Comm 322 It is from the dcaaons of Courts of Jusuce that those rules 
of Law arc framed, on the knowledge of which depend the hfc, the fortune, 
the hberty of every man in the nafion Of these deasions the Records arc, 
sccording to our Author [1 Comm 71] the most authenac histones. These 
Records were, oil within these fivc-and-fbrty years, in Law-Latin a language 
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which, upon a. high computation, about one man in a thousand used to fancy 
himself to understand In this Law-Latm it is that our Author is satisfied they 
should have been continued, because the pyramids of Egypt have stood longer 
than the temples of Palmyra He observes to us, that the Latm language 
could not express itself on the subject without borrowing a multitude of words 
from our own which is to help to convuice us that of the two the former is 
the fittest to be employed He gives us to understand that, taking it altogether, 
there could be no room to complain of it, seemg it was not more unmtelhgible 
than the jargon of the schoolmen, some passages of which he instances, and 
then he goes on, ‘This techmcal Latin contmued in use from the time of its first 
introduction till the subversion of our ancient constitubon under Cromwell, 
when, among many other innovations on the body of the Law, some for the 
better and some for the worse, the language of our Records was altered and 
turned mto Enghsh But at the Restoration of King Charles, this novelty 
was no longer countenanced, the pracOsers finding it very difficult to express 
themselves so concisely or sigmficantly in any other language but the Latm 
And thus it qpntinued without any sensible mconvenicnce till about the year 
1730, when it was again thought proper that the Proceedings at Law should be 
done mto English, and it was accordmgly so ordered by statute, 4 Geo II, c 26 
‘This was done (conbnues our Author) m order that the common people 
might have knowledge and understandmg of what was alleged or done for 
and against them in the process and picadmgs, the judgment and entries m a 
cause Whid, purpose I know not how well it has answered, but am apt to 
suspect that the people are now, after many years’ experience, altogether as 
Ignorant m matters of law as before ’ 

In this scornful passage the words novelty — done mto English — apt to suspect — 
altogether as ignorant — sufficiently speak the afleebon of the mind that dictated 
It It IS thus that our Author chuckics over the supposed defeat of the Legisla- 
ture with a fond exultation which all his discretion could not persuade him to 
suppress 

The case is this A large porbon of the body of the Law was, by the bigotry 
or the aruficc of Lawyers, locked up m an illegible character, and in a foreign 
tongue The statute he menbons obliged them to give up their hieroglyphics, 
and to restore the nabve language to its rights 

This was doing much, but it was not doing every thmg Fiction, tautology, 
techmeahty, circuity, irregularity, inconsistency remain But above all the 
pesulenoal breath of Fiction poisons the sense of every mstrument it comes 
near 

The consequence is, that the Law, and especially that part of it which 
comes under the topic of Procedure, still wants much of being generally in- 
telhgible The fault then of the Legislature is their not havmg done enough 
His quarrel with them is for havmg done any thing at all In doing what they 
did, they set up a hght, which, obscured by many rcmainmg clouds, is sbU 
but too apt to prove an igms fatiius our Author, instead of calling for those 
clouds to be removed, deprecates all hght, and pleads for total darkness 
Not content with representing the iteration as useless, he would persuade 
us to look upon it as mischievous He speaks of ‘inconvemences ’ What 
these mconvemenccs are it is pleasant to observe 

In the first place, many young praebsers, spoilt by the indulgence of bemg 
permitted to carry on their busmess m their mother-tongue, know not how to 
read a Record upon the old plan ‘Many decks and Attornics,’ says our 
Author, ‘are hardly able to read, much less tb understand a Record of so 
modem a date as the reign of George the First ’ 

What the mighty evil is here, that is to outweigh the mischief of almost 
universal ignorance, is not altogether clear AVhethcr it is, that certain Lawyers, 



PREFACE 


21 


42 If hcre,^ as every where, he is eager to hold the cup of 
flattery to high station, he has stopped short, however, m this 
place, of idolatry ® 

in a case that happens very rarely, may be obhged to get assistance or that the 
business in such a case may pass from those who do not understand it to those 
who do 

In the next place, he observes to us, ‘it has much enhanced the expense of 
all legal proceedings for since the pracusers are confined (for the sake of the 
stamp-duties, which arc thereby considerably mcreased to write only a stated 
number of words in a sheet, and as the English language, through its muln- 
tudes of Its particles, is much more verbose than the Latin, it follows, that the 
number of sheets must be very much augmented by the change ' 

T would fam persuade myself, were it possible, that this unhappy sophism 
could have passed upon the inventor The sum actually levied on the pubhc 
on that score is, upon the whole, either a proper sum or it is not * If it u, why 
mention it as an evil? If it is not, what more obvious remedy than to set the 
duties lower’ 

After all, what seems to be the real evil, notwithstanding our Author’s 
unwillingness to bchevc it, is, that by means of this aJteranon, men at large are 
in a somewhat better way of knowing what their Lawyers are a>out and that 
a disinterested and enterprising Legislator, should happily such an one arise, 
would now with somewhat less difficulty be able to sec before him • 

’ V mfra, Ch 111 par VU, p 187 

’ In the Seventh Chapter of the First Book The King has ‘attnbiiles* 
he possesses ‘Mliiquify'*,* he is 'all-pcrfect and immortal^ ‘ 

These childish paradoxes, begotten upon servility by false wit, are not more 
adverse to manly sentiment, than to accurate apprehension Far from con- 
tributing to place the institutions they arc applied to in any clear point of view, 
they serve but to dazzle and confound, by giving to Rcahty the air of Fable 
It is true, they are not altogether of our Author’s invention it is he, however, 
that has revived them, and that with improvements and additions 

One nught be apt to suppose they were no more than so many transient 
flashes of ornament it is quite otherwise He dwells upon them m sober 
sadness The attribute of 'uht<juify,’ m particular, he lays hold of, and makes it 
the basis of a chain of reasoning He spins it out mto consequences he makes 
one thing ‘follow’ from it, and another thing be so and so 'for the same reason ’ 
and he uses emphatic terflls, as if for fear he should not be thought to be in 
earnest ‘From the ubiquity,’ says our Author (1 Comm , p 260] ‘it follows, 
that the King can never be nonsuit, ybr a nonsuit is the desertion of the siut or 
action by the non-appearance of the plaintiff in Court ’ — ‘For the same reason 
also the King is not said to appear by his Attorney, as other men do, for he 
always appears in contemplation of Law in his own proper person ’ 

This is the case so soon as you come to this last sentence of the paragraph 
For so long as you are at the last but two, ‘it is the regal office, and not the 
royal person, that is always present ’ All this is so dniy and so stnctly true, 
that it serves as the groundwork of a metaphor that is brought in to embellish 
and enliven it The King, we sec, is, that is to say is not, present m Court 
The King’s Judges are present too So fat is plain downright truth These 
Judges, then, spcakmg metaphorically, are so many looking-glasses, which 

* 1 Comm 242 1 Comm Ch VII, pp 234, 238, 242, First Edition 

<= 1 Comm Ch VII, p 260, First Ediuon 
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Its merits 


43 It IS not then, I say, this part, it is not even any part of 
that Introduction, to which alone I have any thoughts of 
extending my exammation, that is the prmcipal seat of that 
poison, against winch it was the purpose of this attempt to 
give an antidote. The subject handled in this part of the work 
IS such, as admits not qf much to be said m the person of the 
Censor Employed, as we have seen, m setthng matters of a 
preliminary nature — m drawmg outhnes, it is not m this part 
that there was occasion to enter into the details of any 
particular mstitution. If I chose the Introduction then m 
preference to any other part, it was on account of its affording 
the fairest specimen of the whole, and not on account of its 
affordmg Ihe greatest scope for censure 

44 Let us reverse the tablet While with this freedom I 
expose our Audior’s ill deserts, let me not be backward in 
acknowledging and paying homage to his various ments 
a justice (fue, not to him alone, but to that Pubhc, which 
now. for so many years has been dealing out to him (it cannot 
be supposed altogether without title) so large a measure of 
Its applause. 

45 Correct, elegant, unembarrassed, ornamented, the style 
IS such, as could scarce fail to recommend a work still more 
VICIOUS in point of matter to the multitude of readers 

46 He it IS, m short, who, first of all institutional writers, 
has taught Jurisprudence to speak the language of the Scholar 
and the Gendeman put a polish upon that rugged science 
cleansed her from the dust and cobwebs of the office and if 
he has not enriched her with that precision that is drawn only 
from the sterlmg treasury of the sciences, has decked her out, 
however, to advantage, from the toilette of classic erudition 
enhvened her with metaphors and allusions and sent her 
abroad m some measure to instruct, and in still greater 
measure to entertam, the most miscellaneous and even the 
most fastidious societies 

47. The merit to wbch, as much perhaps as to any, the 
work stands mdebted for its reputation, is the enchantmg 
harmony of its numbers a kind of merit that of itself is suffi- 

have thu singular property, that when a man looks at them, instead of seemg 
hu own face m them, he sees the Kmg’s ‘His Judges,’ says our Author, ‘are 
the mirror by which the King’s image is reflected ‘ 
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cient to give a certain degree of celebrity to a work devoid of 
every other So much is man governed by the ear. 

48. The function of the Expositor may be conceived to 
divide Itself mto two branches that of history, and that of 
simple demonstration The business of history is to represent 
the Law in the state it has been m, in past periods of its 
existence the business of simple demonstration m the sense 
m which I will take leave to use the word, is to represent 
the Law m the state it is m for the time bemg ^ 

49. Again, to the head of demonstration belong the several 
businesses of arrangement, narration and conjecture Matter of 
narration it may be called, where the Law is supposed to be 
explicit, clear, and settled matter of conjecture or Interpreta- 
tion, where it is obscure, silent, or unsteady It is matter of 
arrangement to distribute the several real or supposed mstitu- 
tions mto different masses, for the purpose of a general survey , 
to determine the order in which those masses shall be brought 
to view , and to find for each of them a name 

50 The business of narration and interpretation are con- 
versant chiefly about particular institutions Into the details 
of particular institutions it has not been my purpose to 
descend On these topics, then, I may say, in the language of 
procedure, non sum mformatiis Viewing the work in this hght, 
I have nothing to add to or to except against the public voice 

51 History is a branch of instruction which our Author, 
though not rigidly necessary to his design, called m, not 
without judgment, to cast hght and ornament on the dull 
work of simple demonstration this part he has executed with 
an elegance winch strikes every one with what fidehty, 
having not very particularly examined, I wdl not take upon 
me to pronounce 

52 Among the most difficult and the most important of 
the functions of the demonstrator is the business of arrangement 
In this our Author has been thought, and not, I conceive, 

* The word demonstration may seem here, at first sight, to be out of place It 
wiU be easily perceived that the sense here put upon it is not the same with that 
in which It IS employed by Logicians and Mathematicians Inourown language, 
indeed, it is not very famdi^r m any other sense than theirs but on the Con- 
tinent It IS currently employed m many other sciences The French, for 
example, have their demonstrateurs de bolamque, d’anatonue, dt physique exp/ri- 
mentale, &c I use it out of necessity, not knowing of any other that will suit 
the purpose 
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Without justice, to excel, at least m comparison of any dung 
in that way that has hitherto appeared ’Tis to him we 
owe such an arrangement of the elements of Jurisprudence, 
as wants htde, perhaps, of bemg the best that a techmcal 
nomenclature wdl admit of A techmcal nomenclature, so 
long as It IS admitted to mark out and denominate the principal 
heads, stands an invincible obstacle to every other than a 
technical arrangement For to denommatc in general terms, 
what is It but to arrange^ and to arrange under heads, what 
IS It but to denominate upon a large scale? A technical arrange- 
ment, governed then m this manner, by a technical nomen- 
clature, can never be otherwise than confused and unsatisfactory. 
The reason will be sufficiently apparent, when wc understand 
what sort of an arrangement that must be which can be 
properly termed a natural one 

53 Tha[ arrangement of the materials of any science may, 
I take It, be termed a natural one, which takes such properties 
to characterize them by, as men in general arc, by the common 
constitution of man’s nature, disposed to attend to such, in 
other words, as naturally, that is readily, engage, and firmly 
fix the attention of any one to wliom they are pointed out 
The materials, or elements here m question, are such actions 
as are the objects of what we call Laws or Institutions 

54 Now then, with respect to actions in general, there is 
no property m them that is calculated so readily to engage, 
and so firmly to fix the attenuon of an observer, as the 
tendency that may have to, or divergency (if one may so say) 
from, that which may be styled the common end of all of 
them The end I mean is Happiness ^ and this tendency in any 
act IS what we style its utility as this divergency is that to which 
we give the name of mtxhtevousness. With respect then to 
such actions m particular as are among the objects of the Law, 
to pomt out to a man the utility of them or the mischievous- 
ness, IS the only way to make him see clearly that property 

' Let this be taken for a truth upon the authority of Arislolle I mean by 
those, who hke the authonty of Anstotle better than that of their own ex- 
penence Iloira rtxrvt s»ys that philosopher, 'icoi irdaa ^0o8os o/iolbn ii 
vpa^Li re icol rpoaLpeais, ayadoO rirot SoKet JiA icoXilt dTre^raiTO 

Tiya66v, o5 Trirra itpltrai Aia^upi Sf Tit ipalyerai rSiv (understand Toiotrup) 
TKtON— Ar V’ -I N>e T I - 1 
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of them which every man is m search of, the only way, m 
short, to give him sati^action 

55 From utiltty then we may denommate a principle, that 
may serve to preside over and govern, as it were, such 
arrangement as shall be made of the several institutions or 
combinations of institutions that compose the matter of this 
science and it is this principle, that by putting its stamp 
upon the several names given to those combinations, can 
alone render sati^actory and clear any arrangement that can 
be made of them 

56 Governed m this manner by a prinaple that is rccog- 
mzed by all men, the same arrangement that would serve for 
the jurisprudence of any one country, would serve 'with little 
variation for that of any other 

57 Yet more The mischievousness of a bad Law would 
be detected, at least the utdity of it would be rendered suspi- 
cious, by the difficulty of finding a place for it In such an 
arrangement while, on the other hand, a technical arr^ige- 
ment is a sink that with equal facility will swallow any 
garbage tliat is thrown mto it 

58 That this advantage may be possessed by a natural 
arrangement, is not difficult to conceive Institutions would 
be characterized by it in the only universal way m which they 
can be characterized, by the nature of the several modes of 
conduct which, by prohibmng, they constitute offences ^ 

59 These offences would be collected mto classes de- 
nominated by the various modes of their divergency from the 
common end, that is, as we have said, by their various forms 
and degrees of mischievousness in a word, by those properties 
which are reasons for their being made offences and whether 
any such mode of conduct possesses any such property is a 
question of experience Now, a bad Law is that which pro- 
hibits a mode of conduct that is not mischievous * Thus would 
It be found impracticable to place the mode of conduct pro- 
hibited by a bad law under any denonunation of offence, 

‘ Offences, the Reader will remember, may as well be offences of omusien 
as of commission I would avoid the embarrassment of making separate 
mention of such Laws as exert themselves in commanding ’Tis on tlus account 
1 use the phrase 'mode of condiut,' which mdudes omissions or forbearances, as 
well as acts 

• See note 4, p 27 


• See note !• 
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Without asserting such a matter of fact as is contradicted by 
experience. Thus cultivated, m short, the soil of Jurispru- 
dence would be found to repel in a manner every evil 
msntution; like that country which refuses, we are told, to 
harbour any thmg venomous m its bosom 

60. The synopsis of such an arrangement would at once be 
a compendium of expository and of censorial Jurisprudence* 
nor would it serve more effectually to instruct the subject, 
than It would to justify or reprove the Legislator 

61. Such a synopsis, m short, would be at once a map, and 
that an umversal one, of Jurisprudence as it is, and a shgtit but 
comprehensive sketch of what it ought to be For, the reasons 
of the several mstitutions comprised under it would stand 
expressed, we see, and that umformly (as m our Author’s 
synopsis they do m scattered instances) by the names given 
to the several classes under which those mstitutions arc 
comprised* And what reasons’ Not technical reasons, such 
as nqne but a Lawyer gives, nor any but a Lawyer would put 
up with^, but reasons, such as were they in themselves what 
they might and ought to be, and expressed too in the manner 
they might and ought to be, any man might see the force of 
as well as he 

62 Nor m this is there any thing that need surprise us 
The consequences of any Law, or of any act winch is made 
the object of a Law, the only consequences that men are at 
all interested m, what are they but pain and pleasure'^ By some 
such words then as pain and pleasure, they may be expressed 
and pain and pleasure at least, are words which a man has no 
need, we may hope, to go to a Lawyer to know the meanmg 
of* In the synopsis then of that sort of arrangement which 

* Technical reasons so called from the Greek rCxer/t which sigmfies an art, 
science, or profession 

Utihty IS that standard to which men in general (except m here and there 
an instance where they are deterred by prejudices of the rehgious class, or 
hurried away by the force of what is called senliment or feeling), Utihty, as 
we have said, is the standard to which they refer a Law or institution tn judgmg 
of Its title to approbation or disapprobation Men of Law, corrupted by 
interests, or seduced by illusions, which it is not here our business to display, 
have deviated from it much more frequently, and with much Jess reserve 
Hence it is that such reasons as pass with Lawyers, and with no one else, have 
got the name of technical reasons, reasons peculiar to the art, peculiar to the 
profession 

* The reason of a Law, in short, is no other than the good produced by the 
mode of conduct which it enjoins, or (which comes to the same thinv^ the 
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alone deserves the name of a natural one, terms such as these, 
terms which if they can be said to belong to any saence, 
belong rather to Ethics than to Jurisprudence, even than to 
universal Jurisprudence, wiU engross the most commandmg 
stations 

63 What then is to be done with those names of classes 
that are purely technical^ — With offences, for example, 
agamst prerogative, with mispnsions, contempts, felomes, 
praemunires^’ What relation is it that these mark out 
between tlie Laws that concern the sorts of acts they are 
respectively put to sigmfy, and that common end we have 
been speaking of’ Not any In a natural arrangement what 
then would become of them ’ They would either be bamshed 
at once to the region of quiddities and substantial forms, or if, 
and in deference to attachments too mveteratc to be all at 
once dissolved, they were still to be mdulged a place, they 
would be stationed m the comers and bye-pl3ccs of the 
Synopsis' stationed, not as now to give hght, but to receive 
It But more of this, perhaps, at some future time 

64 To return to our Author Embarrassed, as a man must Mmts of the 
needs be, by this blmd and intractable nomenclature, he will 

be found, I conceive, to have done as much as could reason- 
ably be expected of a writer so circumstanced, and more and 
better tlian was ever done before by any one, 

65 In one part, particularly, of his Synopsis,* several 
fragments of a sort of method wluch is, or at least comes near 
to, what may be termed a natural one,* are actually to be 
found We there read o( "corporal injuries' , of ‘offences agamst 
peace’, against ‘health’ , against ‘personal security*’, ‘liberty’ — 

mischief produced by the mode of conduct which it prohibits This mischief 
or this good, if they be real, cannot but shew themselves somewhere or other 
in the shape of pain or pleasure 

* See m the Synoptical Table prefixed to our Author’s Analysis, the last 
page comprehending Book TV 

* It IS that which comprises his IVth Book, entitled Pubuc Wrongs 

* Fragmenia melhodi naturalis — Linniei Phil Dot Tit Systemata, par 77 

* This adc affords a pernnent instance to cxemphfy the use that a natural 
arrangement may be of in repelling an incompetent institution What 1 mean 
IS the sort of filthiness that is termed unnatural This our Author has ranked 
m his class of Offences agairjft 'personal security,’ and, in a subdivision of it, 
entitled ‘Corporal injuries ’ In so domg, then, he has asserted a fact he has 
asserted that the offence in question is an offence against personal security, is a 
corporal injury, is, m short, productive of unhappmess in that way Now this 
is what, m the case where die act is comtrutted by consent, is mamfesdy not 
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‘property . — light is let m, though irregularly, at various 
places 

66 In an unequal imitation of this Synopsis that has lately 
been performed upon what is called the Cit’d Law, all is 
techtucal All, m short, is darkness Scarce a syllable by 
which a man would be led to suspect, that the alfair in 
hand were an affair that happiness or unhappiness was at all 
concerned m ^ 

67 To return, once more, to our Autlior’s Commentaries 
Not even m a censorial view would I be understood to deem 
them altogether without ment For the institutions com- 
mented on, where they are capable of good reasons, good 
reasons arfc every now and then given m which way, so far 
as It goes, one-half of the Censor’s task is well accomphshed 
Nor IS the dark side of the picture left absolutely untouched 
Under the head of ‘Trial by Jury,’ are some very just and 
interestmgf" remarks on the yet-remaining imperfections of 
that mode of trial® and under that of ‘Assurances by matter 
of Record,’ on the lying and extorOous jargon of Recoveries ® 

Manner in So httle, however, are these particular remarks of a piece 
u>Aic/( rM: pre- general disposition, that shews itself so ^trongly 

been conducted throughout the work, mdeed so plainly adverse to the 
general maxims that we have seen, that I can scarce bring 

true Volenti non Jit tn)una If then the Law againat the offence m question had no 
other atle to a place m the system than what was founded on this fact, it is plam 
It would have none It would be a bad Law altogether The mischief the 
offence is of to the commumty tn this case is in truth of quite another nature, 
and would come under quite another class When against consent, there indeed 
It does belong really to this class but then it would come under another 
name It would come under that of Rape 

’ I think It IS Selden, somewhere in his fable-talk, that speaks of a whimsical 
notion he had hit upon when a school-boy, that with regard to Ccesar and 
Justin, and those other personages of antiquity that gave him so much trouble, 
there was not a syllable of truth m any thmg the / said, nor in fact were there 
ever really any such persons, but that the whole affair was a contnvance of 
patents to find employment for their children Much the same sort of notion 
IS that which these techmcal arrangements are calculated to give us of Juns- 
pnidence which m them stands represented rather as a game at Crambo for 
Lawyers to whet their wits at, than as that Science which holds in her hand 
the happmess of nations 

Let us, however, do no man wrong Where the success has been worse, 
the difficulty was greater That detestable chaos of institutions which the 
Analyst last-mentioned had to do with is still more embarrassed with a 
technical nomenclature than our own 

> 3 Comm , Ch XXIIl. p 387 * 2 Comm , Ch XXI, p 360 
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myself to attribute them to our Author Not only disorder 
IS announced by them, but remedies, weU-imagined remedies, 
are pointed out One would think some Angel had been 
sowmg wheat among our Author’s tares ^ 

68. With regard to this Essay itself, I have not much to say 
The principal and professed purpose of it is, to expose the 
errors and insufficiencies of our Author The business of it is 
therefore rather to overthroiu than to set up, which latter task 
can seldom be performed to any great advantage where the 
former is the principal one 

69 To guard against the danger of misrepresentation, and 
to make sure of doing our Author no mjustice, his own words 
are given all along and, as scarce any sentence is left unnoticed, 
the whole comment wears the form of what is called a 
perpetual one With regard to a discourse that is simply 
institutional, and iii which the writer builds upon a plan of 
his own, a great part of the satisfaction it can be made to 
afford depends upon tlie order and connection that are 
established between the several parts of it In a comment 
upon the work of another, no such connection, or at least 
no such order, can be estabhshed commodiously, if at all 
The order of the comment is prescribed by the order, perhaps 
the disorder, of the text 

70 The chief employment of this Essay, as we have said, 
has necessarily been to overthrow In the little, therefore, which 
has been done by it in the way of setting up, my view has been 
not so much to think for the Reader, as to put him upon 
thinking for himself This I flatter myself with having done 
on several interesting topics, and this is all that at present I 
propose 

71 Among the few posiuons of my own winch I have 

^ The difference between a generous and deternuned affection, and an 
occasional, and as it were forced contribution, to the cause of reformation, 
may be seen, I thuik, in these Commentaries, compared with another cele- 
brated work on the subject of out Jurisprudence Mi Bamngton, whose 
agreeable Miscellany haC done so much towards opening men’s eyes upon this 
subject, Mr Bamngton, hkc an active General in the service of the Public, 
storms the strongholds of chicane, wheresoever they present themselves, and 
particularly fictions, without reserve Our Author, hfce an artful parazan in 
the service of the profession* sacrifices a few, as if it were to save me rest 

Deplorable, indeed, would have been the student’s chance for sdutary 
instruction, did not Mr Barrmgton’s work in so many instances, furmsh the 
antidote to our Author’s poisons 
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found occasion to advance, some I observe which promise to 
be fax from popular These it is likely may give nse to very 
warm objections objections which m themselves I do not 
wonder at, and which in their motive I cannot but approve. 
The people are a set of masters whom it is not m a man’s 
power m every mstance fully to please, and at the same time 
faithfully to serve He that is resolved to persevere without 
deviation m the hne of truth and unhty, must have leamt to 
prefer the still whisper of enduring approbation, to the 
short-hved bustle of tumultuous applause 

72. Other passages too there may be, of which some farther 
explanation may perhaps not unreasonably be demanded 
But to gi’^e these explanations, and to obviate those objec- 
tions, is a task which, if executed at all, must be referred to 
some other opportimity Consistency forbad our expatiating 
so far as to lose sight of our Author smee it was the line of 
his course rfiat marked the boundaries of ours 
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INTRODUCTION 

1 The subject of this examination is a passage contamed Dmston cf^r 
m that part of Sir W. Blackstone’s Commentaries on the 

Laws of England, which the Author has styled the Intro- 
duction This Introduction of his stands divided- mto four 
Sections Theirs/ contains his discourse ‘On the Study of the 
Law ’ The second, entitled ‘Of the Nature o/Laws tn general,’ 
contains his speculations concenimg the various objects, real 
or imaginary, tliat are in use to be mentioned Hinder the 
common name of Law The thud, entitled ‘Of the Laws of 
England,’ contams such general observations, relativ^e to 
these last mentioned Laws, as seemed proper to be premised 
before he entered into the details of any parts of them m 
particular In the fourth, entitled, ‘Of the Countries subject to 
the Laws 0/ England,’ is given a statement of the different 
tcrntorial extents of different branches of those Laws 

2 ’Tis in the second of these sections, that we shall find the tviuu part of u 

passage proposed for examination It occupies m the edition ^ 

I happen to have before me, which is the first (and all the 
editions, I beheve, are paged ahke) the space of seven pages, 
from the 47th to the 53 d, inclusive 

3 After treatmg of ‘Law m general,’ of the ‘Law of Nature,’ Hw Jefimim of 
‘Law of Revelation,’ and ‘Law of Nations,’ branches of that^”’ muniapa! 
imaginary whole, our Author comes at length to what he 

calls ‘Law municipal’ . that sort of Law, to wbch men in their 
ordinary discourse would give the name of Law without 
addition, the only sort perhaps of them all (unless it be that of 
Revelation) to which the name can, with stnet propnety, be 
apphed m a word, that sort which we see made in each 
nation, to express the will of that body m it which governs. 

On this subject of Law Municipal he sets out, as a man ought, 
with a definition of the phrase itself, an important and funda- 

11 
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mental phrase, which stood highly m need of a defimtion, 
and never so much as since our Author has defined it. 

A Agression m 4 This definition is ushered in with no small display of 
Us ^ given entire it is tlien taken to pieces, 

tents clause by clause, and every clause by itself, justified and 

explamed. In the very midst of these explanations, m the 
very midst of the definition, he makes a sudden stand And 
now It bethinks him that it is good time to give a dissertation, 
or rather a bundle of dissertations, upon various subjects — 
On the manner m which Governments were estabhshed — On 
the different forms they assume when they are established — 
On the peculiar excellence of that form which is established 
in this comtry — On the right, which he dunks it necessary to 
tell us, the Government m every country has of making 
Laws — On the duty of makmg Laws , which, he says, is also 
meumbent on the Government — In stating these two last 
heads, I gwe, as near as possible, his own words, thinking it 
premature to engage m discussions, and not daring to decide 
without discussion on the sense 

This digression 5 The digression we are about to examme, is, as it happens, 

the subject of the at all involved with the body of the work from which it 

present examm- , ^ „ 

ation starts. No mutual references or allusions no supports or 

illustrations commumcated or received It may be considered 
as one small work mserted mto a large one, the containing 
and the contamed, having scarce any other connection than 
what the operations of the press have given them It is this 
disconnection that will enable us the better to bestow on 
the latter a separate exammation, without breaking in upon 
any thread of reasonmg, or any principle of Order 
Our Author's 6 A general statement of the topics touched upon in the 
^^t^nt°^ digression we are about to examme has been given above 
It will be found, I trust, a faithful one It will not be thought, 
however, much of a piece, perhaps, with the following, 
which our Author himself has given us ‘This,’ (says he,^ 
meamng an explanation he had been giving of a part of the 
definition above spoken of) ‘will naturally lead us into a short 
enqmry mto the nature qf society and civil government,® and 

* 1 Comm , p 47 

* To make sure of domg our Author no injustice, and to shew what it is 
that he thought would 'naturally lead us mto’ this ‘enquiry,’ it may be proper 
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the natural mherent nght that belongs to the sovereignty of a 
state, wherever that sovereignty be lodged, of making and 
enforcing Laws.’ 

7. No very exphat mention here, we may observe, of the Imde^e 
manner m which governments have been established, or of the 
di£ferent forms they assume when established no very exphat 
mtimation that these were among the topics to be discussed 

None at all of the duty of government to make laws, none at 
all of the British constitution , though, of the four other topics 
we have mentioned, there is no one on which he has been near 
so copious as on this last. The right of Government to make 
laws, that dehcate and mvidious topic, as we shall find it 
when explamed, is that which for the moment, seeins to have 
swallowed up almost the whole of his attention 

8. Be this as it may, the contents of the dissertaoon before Division of the 
us, taken as I have stated them, will furnish us with 

matter of five chapters — one, which I shall entitle ‘Forma- 
tion of Government’ — a second, ‘Forms of Government’ — 
a third, ‘British Constitution’— a fourth, ‘Right of the 
Supreme Power to make Laws’ — a fifth, ‘Duty of the Supreme 
Power to make Laws ’ 

to give the paragraph coataming the explananon above tnennoned It is as 
follows — ‘But farther mumapal law is a rule of avil conduct, prescribed by 
the supreme power in a state ’ ‘For legislature, as was before observed, is the 
greatest aa of superiority that can be exercised by one being over another 
Wherefore it is requisite, to the very essence of a law, that it be made’ (he 
might have added, or at least supported) ‘by the supreme power Sovereignty 
and legislature are mdeed convertible terms, one cannot subsist without the 
other.’ 1 Comm , p 46 


C 



CHAPTER I 


FORMATION OF GOVERNMENT 

Subjea of the 1. The first object which our Author seems to have pro- 

passage to be pQjgjj j-q himself m the dissertation we are about to exarmne, 

examined in the i i /- i i i_ 

pr ese t cht^ter IS to give US an idea or the manner in which (jovemments were 
formed This occupies the first paragraph, together with part 
of the second for the typographical division does not seem to 
quadrate very exactly with the intellectual As the examina- 
tion of this passage wtU unavoidably turn in great measure 
upon the words, it will be proper the reader should have it 
under his eye 

The passage re- 2 ‘The only true and natural foundattons of society' (says 
our Author^) ‘are the wants and the fears of individuals 
Not that we can believe, with some theoretical writers, that 
there ever was a time when there was no such thing as society , 
and that, from the impulse of reason, and through a sense of 
their wants and weaknesses, mdividuals met together m a 
large plam, entered mto an original contract, and chose the 
tallest man present to be their governor This notion of an 
actually existmg unconnected state of nature, is too wild to be 
seriously admitted, and besides, it is plainly contradictory to 
the revealed accounts of the primitive ongin of mankind, and 
their preservation two thousand years afterwards, both which 
were effected hy the means of single famihes These formed 
the first society, among themselves, which every day extended 
jits limits, and when it grew too large to subsist with con- 
'Ivemence in that pastoral state, wherein the patriarchs appear 
to have hved, it necessarily subdivided itself by various 
migrations into more. Afterwards, as agriculture mcreased, 
which employs and can mamtain a much greater number of 
hands, migrations became less frequent, and various tribes 
which had formerly separated, re-united agam, sometimes 
by compulsion and conquest, sometimes by accident, and 
somenmes perhaps by compact But though society had not 
Its formal begmnmg from any convention of individuals, 

^ 1 Comm , p 47. 
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actuated by their wants and their fears; yet it is the sense of 
their weakness and imperfectioa that keeps mankind together, 
that demonstrates the necessity of this umon; and that there- 
fore IS the sohd and natural foundation, as well as the cement 
of society And this is what we mean by the original contract 
of society , which, though perhaps m no mstance it Ti^'evcr 
been formally expressed at the first mstitution of a state, yet 
in nature and reason must always be understood and imphed, 
m the very act of associating together: namely, that the whole 
should protect all its parts, and that every part should pay 
obedience to the will of the whole, or, m other words, that 
the coinmumty should guard the rights of each individual 
member, and tliat (m return for this protection) each mdi- 
vidual should submit to the laws of the commumty , without 
which submission of all it was impossible that protection 
could be certamly extended to any.’ ^ 

‘For when society is once formed, government results of j 
course,vas necessary to preserve and to keep that society m 
order Unless some superior were constituted, whose 
commands and deasions all the members are bound to obey, 
they would still remain as m a state of nature, without any 
judge upon earth to define their several nghts, and redress 
their several wrongs ’ — This far our Author. 

3 When leading terms are made to chop and change their Confasion 
several significaaons , sometimes meaning one thing, some- ‘’""’"‘f 
times another, at the upshot perhaps nothmg, and this m the 
compass of a paragraph , one may judge what will be the 
complexion of tlie whole context. This, we shall see, is the 
case with the chief of those wc have been readmg for 
mstance, with the words ‘Soaety,’ — ‘State of nature,’ — 
‘original contract,’ — not to Ore the reader with any more. 

‘Society, ^ m one place means the same thmg as ‘a state of 
nature does’ in another place it means the same as * Govern- 
ment.' Here, we arc required to believe there never was 
such a state as a state of nature there we are given to under- 
stand there has been. In hke manner with respect to an original 
contract we are given to understand that such a dung never 
existed, that the notion of it is ridiculous: at the same time 
that there is no speaking nor stirrmg without supposing there 
was on<* 
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‘society' put 4 I St, Society means a state of nature For if by 'a state of 
synonymtiustoafi^fjfjre a jjian means any thmg, it is the state, I take it, men are 

state of nature — i i i ° i i i 

opposed to VI or supposed to be m, berore they are under the 

‘Government’— st3.t£ men quit when they enter mto a state of government; 
kavmg^^i^r which were it not for government they would remam. 

But by the word ‘society it is plain at one time that he means 
that state Fust, accordmg to him, comes society, then after- 
wards comes government ‘For when society,’ says our Author, 
‘is once formed, government results of course , as necessary to 
preserve and keep that society m order ’ — And agam, imme- 
diately afterwards, — ‘A state m which a superior has been 
constituted, whose commands and decisions all the members 
are bound to obey,’ he puts as an explanation (nor is it an 
mapt one) of a state of ‘government’ and ‘unless’ men were m a 
state of that descnption, they would still ‘remain’, he says, 
‘as m a Hate of nature ’ By society, therefore, he means, once 
more, the same as by a ‘state of nature’ he opposes it to govern- 
ment And he speaks of it as a state which, m tbs sense, has 
actually existed 

‘Society' put 5. idly, Tbs IS what he tells us in the beginnmg of the 
^nonymousio second of the two paragraphs, but all the time the first para- 
govemmeni gj-gp^ lasted, society meant the same as government In sbftmg 
then from one paragraph to another, it has changed its nature 
’Tis ‘the foundations of society,’^ that he first began to speak of, 
and immedutely he goes on to explam to us, after bs manner 
of explaiiung, the foundanons of government ’Tis of a ‘formal 
beginnmg’ of ‘Society ,’2 that he speaks soon after, and by tbs 
formal beginnmg, he tells us immediately, that he means, ‘the 
original contract of society,’^ which contract entered mto, ‘a 
state,’* he gives us to understand, is thereby ‘instituted,’ and 
men have undertaken to ‘submit to Laws So long then as 
tbs first paragraph lasts, ‘society,’ I think, it is plam cannot but 
have been meamng the same as 'government ’ 

A state of nature 6 ^dly. All tbs while too, tbs same 'state of nature’ to wbch 
te^hfv!^ we have seen ‘Society (a state spoken of as existmg) put 
existed synonymous, and m wbch were it not for government, men, 
he informs us, m the next page, would ‘remain,’* is a state 

' 1 Comm , p 47 ’1 Comm , p 47 * 1 Comm , p 47 

* 1 Comm , p 47 * 1 Comm , p 48 *1 Comm , p 48 
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in which they never were. So he expressly tells us. This 
‘notion,’ says he, ‘of an actually existing unconnected state of 
nature ,’ (that is, as he explains himself afterwards,^ ‘a state in 
which men have no judge to define their rights, and redress 
their wrongs,) is too wild to be senously admitted ’* When 
he admits it then himself, as he does m his next page, we are 
to undentand, it seems, that he is bantermg us and that the 
next paragraph is (what one should not otherwise have taken 
It for) a piece of pleasantry. 

7 The original contract is a thmg, we are to under- Ongmal con- 
stand, that never had existence, perhaps not m any state 

certainly therefore not m all ‘Perhaps, in no mstance,’ says 
our Author, ‘has it ever been formally expressed af the first 
institution of a state 

8 ^thly. Notwithstanding all this, we must suppose, \t— asserted 
seems, that it had in every state ‘yet m nature and reason,’ 

says our Author, ‘it must always be understood and imphed ’* 

Growmg bolder in the compass of four or five pages, where 
he is speakmg of our own Government, he asserts roundly,® 
that such a Contract was actually made at the first formation 
of It ‘The legislature would be changed,’ he says, ‘from that 
which was originally set up by the general consent and funda- 
mental act of the society ’ 

9. Let us try whether it be not possible for something Attempt to 
to be done towards drawing the import of these terms out 
the mist in which our Author has involved them The word society disim- 
‘SociETY,’ I think it appears, is used by him, and that without 
notice, in two senses that are opposite In the one, society, 
or a STATE OF SOCIETY, IS put synonymoiis to a state of nature, 
and stands opposed to government, or a state of government 
in this sense it may be styled, as it commonly is, natural 
SOCIETY. In the other, it is put synonymous to government, 
or a state of government, and stands opposed to a state of 
nature In this sense it may be styled, as it commonly is, 
political SOCIETY, of the difference between these two states, 
a tolerably distinct idea, I take it, may be given m a word or 
two . 

' 1 Comm , p 48 *1 Comm , p 47 “1 Comm , p 46 

* 1 Comm , p 46 '1 Comm , p 52. 
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Idea of pohtical 10 The idea of a natural soaety is a negative one The idea 
society h of a political society is a positive one ’Tis with die latter, 
therefore, we should begin. 

When a number of persons (whom we may style subjects) 
are supposed to be in the habit of paymg obedience to a person, 
or an assemblage of persons, of a known and certain descrip- 
tion (whom we may call governor or governors) such persons 
altogether (subjects and governors) arc said to be m a state of 
political SOCIETY ^ 

Idea of natural 11 The idea of a State of natural society is, as we have 


said, a negative one When a number of persons arc supposed 
to be m^he habit of conversing with each other, at the same 
time that they are not in any such habit as mentioned above, 
they are said to be in a state of natural society 


Difficulty of 12 If we reflect a little, we shall perceive, that, between 
tetween 'the I'm States, there is not that cxphcit separation which 

states these names, and these defimOons might teach one, at first 

sight, to expect It is with them as with hght and darkness 
however distmct the ideas may be, that are, at first mention, 
suggested by those names, the things themselves have no 
determinate bound to separate them The circumstance that 
has been spoken of as constituting the difference between these 
two states, is the presence or absence of an habit of obedience. 
This habit, accordmgly, has been spoken of simply as present 
(that IS as bemg perfectly present) or, in other words, wc have 
spoken as if there were a perfect habit of obedience, m the 
one case it has been spoken of simply as absent (that is, as 
bemg perfectly absent) or, in other words, we have spoken as 
if there were no habit of obedience at all, m the other But 


neither of these manners of speaking, perhaps, is stnctly just 
Few, m fact, if any, are the instances of this habit bemg 
perfeedy absent', certainly none at all, of its being perfectly 
present Governments accordingly, m proportion as the habit 
of obedience is more perfect, recede from, in proportion as it 
IS less perfect, approach to, a state pf nature' and mstances 
may present themselves m which it shall be difficult to say 


* V m&a , par 12, note 1 
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whether a habit, perfect, in the degree m which, to constitute 
a government, it is deemed necessary it should be perfect, does 
subsist or not ^ 

* 1 A habit IS but an assemblage of ads under which name I would also 1 A habit 
include, for the present, voluntary forbearancei 

2 A habit of obedience then is an assemblage of acts of obedience 2 A habit oj 

obedience 

3 An act of obedience is any act done in pursuance of an expression of will 3 An act of 

on the part of some superior obedience 

4 An act of POuncAt. obedience (which is what is here meant) is any act done 4 An act of 
in pursuance of an expression of will on the part of a person govermng political obe- 
dience 

5 An expression of will is either parole or tacit • 5 An expres- 

sion of will 

6 A parole expression of will is that which is conveyed by the signs called 6 A parole ex- 
words pression of will 

7 A tacit expression of will is that which is conveyed by ajiy other si^ns 7 A tacit ex- 
whatsoever among which none arc so cfficaaous as acts of punishment annexed pression of will 
in time past, to the non-performance of acts of the same sort with those that 

are the objects of the will that is in question 

8 A parole expression of the will of a supenor is a command 8 A command 

9 When a tacit expression of the will of a superior is supposed to have been 9 A fiennous 

uttered, it may be styled a fictitious command command 

10 Were we at liberty to com words after the manner of the Roman 10 Commands 
lawyers, we might say a ^iwsl-coinmand 

1 1 The Statute Law is composed of commands The Common Law, 

^uasi-comniands 

12 An act which is the object of a cominand actual or fictitious, such 
act, considered before it is performed, is styled a duty, or a point of duly 

13 These defiiuaons prenused, we are now in a condition to give such 

idea, of what is meant by the perfection or mperfichon of a haht of obedience above chain of 
in a society as may prove tolerably preasc defimtions 

14 A period in the duration of the soacty, the number of persons it is com- 14 Habit of 

posed of during that penod, and the number of points of duty incumbent on obedience — 
each person bemg given, — the habit of obedience will be more or less perfect, measure of its 
m the ratio of the number of acts of obedience to those of disobedience perfections 

15 The habit of obedience in this country appears to have been more 15 pHustraUon 
perfect m the time of the ^^ons than in that of the Britons unquesuonably 

It IS more so now than in me time of the Saxons It is not yet so perfect, as 
well contrived and well digested laws m time, it is to be hoped, may render it. 

But absolutely perfect, till man ceases to be man, it never can be 

A very mgemous and instructive view of the progress of nations, from the 


quasi-fom- 

mands 

of 1 1 Illustration 
— Statute Law 
Common Law 
12 Duty — 
point of duty 

an 13 Use of the 
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A petfed stale 13. Qn these considerations, the supposition of a perfect 
more chimencal^^^ or, as It may be termed, a sute ot society per- 

than a perfeafectly natural, may, perhaps, be justly pronounced, what our 
of govern^ Author for the moment seemed to think it, an extravagant 
supposition but then that of a government m this sense perfect, 
or, as It may be termed, a state of society perfectly political, a 
state of perfect political union, a state of perfect submission m 
the subject of perfect authority m the governor, is no less so ^ 

least perfect states of pobtjcal luuon to that highly perfect state of it in which 
we hve, may be found m Loan Kaims’s Historical Law Tracts 

16. Political convenience and accuracy of discourse it may be of use, in this 

union or cor^ pla“, to settle the signification of a few other expressions relative to the same 
nectiott subject Perftms who, vvnh respect to each other, arc m a state of political 

society, may be said also to be in a state of political union or connection 

17 Submission 17 Such'of them as are subjects may, accordingly, be said to be in a state of 
— subjection submission, or of subjection, with respect to governors such as are governors in a 

state of authority with respect to subjects 

18. Submission 18 When the subordination is considered as resulting originally from the 

— subjection untl, or (it may be more proper to say) the pleasure of the party govemed, we 

rather ‘use the word 'submission ' when from that of the party govemiiij, the 
word 'subjection ’ On this account it is, that the ttrm can scarcely be used svith- 
out apology, unless with a note of disapprobation especially m this country, 
where the habit of considermg the consent of the persons govemtd as being iii 
some sense or other mvolvcd m the notion of all lauful, that is, aU commendable 
government, has gained so firm a ground It is on this account, then, that the 
term 'subjection,' excludmg as it does, or, at least, not includmg such consent, 
13 used commonly m what is called a bad sense that is, in such a sense as, 
together with the idea of the object in question, conveys the accessary idea of 
disapprobation This accessary idea, however, annexed as it is to the abstract 
term ‘subjection,’ does not extend itself to the concrete term 'subjects’ — a kind 
of mconsistcncy of which there are many instances m language 

It IS not a fam- * It is true that every ^son must, for some nme, at least, after his birth, 
ily union, how- necessarily be in a state of subjection with respect to his parents, or those who 
ever perfect, that stand in the place of parents to him, and that a perfect one, or at least as near 
can constitute a to being a perfect one, as any that we see But for all this, the sort of soaety 
pohtical that IS constituted by a state of subjection thus arcumstanced, docs not come 
society — why up to the idea that, I beheve, is generally entertained bv those who speak pf a 
political soaetv To constitute what is meant m general by that phrase,'# 
greater number of members is required, or, at least, a duration capable of a longer 
contmuance Indeed, for this purpose nothing less, I take it, than an indejimte 
duration is requited A soaety, to come withm the notion of what is origmally 
meant by a political one, must be such as, in its nature, is not incapable of con- 
tmumg for ever m virtue of the prinaples which gave it birth This, it is plain, 
IS not the case with such a fairuly soaety, of which a parent, or a pair of 
parents are at the head In such a soaety, the only principle of umon which it 
certam and umform m its operation, is the natur^ weakness of those of its 
members that are in a state of subjecnon , that is, the children , a pnnaple which 
has but a short and hmited continuance I question whether it be the case 
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14. A remark there is, which, for the more thoroughly ‘Suu (f nature’ 
clearing up of our notions on this subject, it may be proper " 
here to make. To some ears, the phrases, ‘state of nature,’^*"”" 

‘state of political society,’ may carry the appearance of bemg 
absolute m their signification as if the conmtion of a man, or 
a company of men, m one of these states, or m the other, were 
a matter that depended altogether upon themselves. But this 
is not the case To the expression ‘state of nature,’ no more 
than to the expression ‘state of pohtical soaety,’ can any 
precise meaning be annexed, without reference to a party 
different from that one who is spoken of as bemg m the state 
in question This will readdy be perceived. The difference 
between the two states hes, as we have observed, m* the habit 
of obedience With respect then to a habit of obedience, it 
can neither be understood as subsisting m any person, nor as 
not subsistmg m any person, but with reference to some 
other person For one party to obey, there must b^ another 
party that is obeyed But this party who is obeyed, may at 
different nmes be different Hence may one and the same 
party be conceived to obey and not to obey at the same time, 
so as It be with respect to different persoMS, or as we may say, to 
different objects of obedience Hence it is, then, that one and the 
same party may be said to fcc m a state of nature, and not to be 
in a state of nature, and that at one and the same time, 
according as it is this or chat party that is taken for the other 
object of comparison The case is, that m common speech, 
when no particular object of companson is specified, all 
persons in general are intended so that when a number of 
persons arc said simply to be m a state of nature, what is 
understood is, that they arc so as well with reference to one 
another, as to all the world 


even with a family society, subsisting in virtue of collateral consanguuuty, 
ind that for the hke reason Not but that even m this cue a habit of ob^ence, 
as perfect as any wc sec examples of, mav subsist for a time, to wit, in virtue 
of the same moral pnnciplcs which may protract a habit of filial obedience 
beyond the continuance of the physical ones which gave birth to if I mean 
affection, gratitude, awe, the force of habit, and the hke But it is not long, 
even m this case, before the bond of connection must either become imper- 
ceptible, or lose Its influence Jsy bemg too extended 
These considerations, therefore, it will be proper to bear m mind m applying 
me definition of pobneal society above givei^m par 10] and m order to recon- 
cile It with what IS said further on (m par 
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jeOtoH among 
governors 


Different 15 In the same manner we may understand, how the same 
degrees of sub-j^^^ j 5 novemor with respect to one man or set of men, 

iprhntt AmAtftn 11^1 ^11 

may be subject with respect to another how among governors 
some may be m a perfect state of nature, with respect to each 
other as the Kings of France and Spain: others, agam, m a 
state oi perfect subjection, as the Hospodars of Walachia and 
Moldavia with respect to the Grand Signior others, agam, 
m a state of mamfest but mperfcct subjection, as the German 
S tates with respect to the Emperor others, agam, m such a 
state m which it may be difficult to determme whether they 
, are m a state of imperfect subjection or in a perfect state of 

nature as the King of Naples with respect to the Pope ^ 

The same person 16 In*the Same manner, also, It may be conccived. Without 
alternately yt flenterme mto details, how any smgle person, bom, as all 
andnatnral persons are, into a state or perfect subjecnon to his parents,* 
society with that IS mto a state of perfect pohtical soaety with respect to 
mt’societies'^"' P^reiTts, may from thence pass mto a perfect state of nature , 
and from thence successively into any number of different 
states of political soaety more or less perfect, by passmg mto 
different societies 

In the same poll- 17 In the same manner, also, it may be conceived liow, in 
Miw pohtical society, the same man may, with respect to the 

alternately same mdjviduals, be, at different periods, and on different 
occasions, alternately, m the state of governor and subject 
to-day concurrmg, perhaps active, m the business of issuing a 
general command for the observance of the whole society, 
amongst the rest of another man in quality of Judge to- 
morrow, pumshed, perhaps, by a particular command of that 
same Judge for not obeying the general command which he 
himself (I mean the person acDng in character of governor) 
had issued I need scarce remind the reader how happily 
this alternate state of authority and submission is exemplified 
among ourselves 

Hints of several 18 Here might be a place to state the different shares which 
heplssei‘hy “^^ different persons may have m the issuing of the same com- 


govemors and 
subjects, with 
respect to the 
same persons 


^ The Kingdom of Naples is feudatory to the Papal See and m token of 
fealty, the King, at his accession, presents the Holy Father with a white horse 
Tlie Royal vassal sometimes treats his Lord but cavaherly but always sends 
him his white horse 
• V supra, par 13, note 
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mand' to explain the nature of corporate action to enumerate 
and distinguish half a dozen or more different modes m which 
subordination between the same parties may subsist* to dis- 
tmguish and explain the different senses of the words, ‘consent,' 
'representation,' and others of comiected import consent and 
representation,^ those interesting but perplexing words, sources 
of so much debate* and sources or pretexts of so much 
animosity But the limits of the present design will by no 
means admit of such protracted and mtneate discussions 

19 In the same manner, also, it may be conceived, how The same soaefy 
the same set of men considered among themselves, may at 

time be in a state of nature, at another time m a state of^ a state of 
govern ment For the habit of obedience, in whatever degree 
of perfection it be necessary it should subsist ui order to con- 
stitute a government, may be conceived, it is plam, to suffer 
mtcrruptions At different junctures it may take jilace and 
cease 

20 Instances of this state of things appear not to be unfre - ‘hr 
quent The sort of society that has been observed to subsist 
among the American Indians may afford us one According 

to the accounts wc have of those people, m most of their 
tribes, if not m all, the habit we are speakuig of appears to be 
taken up only in time of war It ceases again in time of peace 
The necessity of acting in concert agamst a common enemy, 
subjects a whole tribe to the orders of a common Cliicf 
On the return of peace each warnor resumes his pnstine 
independence y 

21 One difficulty there is that still sticks by us It has been Characfmific o/ 
started indeed, but not solved — This is to find a note of Jjs- 

tmction, — a characteristic mark, whereby to distinguish a 
society ill which there is a habit of obedience, and that at the 
degree of perfection which is necessary to constitute a state of 
government, from a society in which there is not a mark, 1 
mean, which shall have a visible detemmnate commence- 
ment, insomuch that the instant of its first appearance shall 
be distinguishable from the last at which it had not as yet ^ 
appeared ’Tis only by the help of such a mark that wc can 
be in a condition to determme, at any given time, whether 
any given society is in a state of government, or in a state of’ 
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nature. I can find no such mark, I must confess, anywhere, 
unless It be this, the estabhshment of names of office: the 
appearance of a certain man, or set of men, with a certam 
name, serving to mark them out as objects of obedience 
I such as Kmg, Sachem, Caaque, Senator, Burgomaster, and 
^ the hke This, I think, may serve tolerably well to distmguish 
a set of men m a state of political umon among themselves 
from the same set of men not yet in such a state 
Among persons 22 But suppose an mcontcstable political society, and that 
^t^of'pohtteal^ large one, formed, and from that a smaller body to break 
union at what off: by this breach the smaller body ceases to be m a state of 
instaiu a new pohtical umon with respect to the larger and has thereby 
said to be placed itseu, with respect to that larger body, in a state ot 

/crniwJ, nature — What means shall we find of ascertaimng the precise 

from a former juncture at which this change took placed What shall be taken 
for the clmractensttc mark m this case^ The appomtment, it 
may be said, of new governors with new names But no 
such appomtment, suppose, takes place The subordmate 
governors, from whom alone the people at large were m use 
to receive their commands under the old government, are 
the same from whom they receive them under tlie new one. 
The habit of obedience which these subordinate governors 
were m with respect to that single person, we will say, who 
was the supreme governor of the whole, is broken off 
msensibly and by degrees The old names by which these 
subordinate governors were charactenzed, while they were 
subordmate, arc contmued now they arc supreme In this 
case It seems rather difficult to answer 
\st, in case of 23 If an example be required, we may take that of the 
wtfubodies provinces with respect to Spain These provmces 

instance the ’ were once branches of the Spanish monarchy They have 
Dutch pro- now, for a long time, been universally spoken of as indepen- 
dent states mdependent as well of that of Spam as of every 
other They are now m a state of nature with respect to Spam 
They were once m a state of political umon with respect to 
Spam namely, m a state of subjection to a single governor, a 
Kmg, who was King of Spam. At wh&t precise juncture did 
the dissolution of this pohtical union take place’ At what 
precise time did these provmces cease to be subject to the 
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King of Spam? This, I doubt, will be rather difficult to agree 
upon.^ 

24. Suppose the defection to have begun, not by entire pro- 2<^, w mk o/ 
vmces, as in the instance just mentioned, but by a handful of hr *•- 

1 111 1 r awtauals^ttH 

tugitives, this augmented by the accession ot other fugitives, stances, Rame^ 
and so, by degrees, to a body of men too strong to be reduced, Vmu 
the difficulty will be mereased soil farther At what precise 
juncture was it that ancient Rome, or that modem Venice, 
became an mdependent state? ^ 

25 In general then, at what prease juncture is it, that a revolt, ai 
persons subject to a government, become, by disobedience, 

with respect to that government, m a state of nature’ When have 
IS It, m short, that a revolt shall be deemed to have taken 
place, and when, agam, is it, that that revolt shall be deemed 
to such a degree successful, as to have settled mto mdependatce'^ 

26 As It IS the obedience of mdmduals that constitutes a Disobediences 
state of submission, so is it their disobedience that must con- 

stttute a state of revolt Is it then every act of disobedience volt 
that wdl do as much’ The affirmative, certamly, is what can 
never be nuinumed for then would there be no such thmg 
as government to be found anywhere Here then a distmc- 
tion or two obviously presents itself Disobedience may be 
distmguished into conscious or unconscious' and that, with 
respect as well to the law as to the fact * Disobedience that is 
unconsaous with respect to either, will readily, 1 suppose, 
be acknowledged not to be a revolt Disobedience agam that 

* Upon recollection, I have some doubt whether this example would be 
found historically exaa If not, that of the defection of the Nabobs of Hindo- 
stan may answer the purpose My hnt choice fell upon the former, supposing 
It to be rather better known 

* 1 Disobedience may be said to be unconscious with reject lo the fact, when DuobeJience 

the party is ignorant either of his having done the act itself, which is forbidden muonsaousunth 
by the law, or else of his having done it in those arcumstmues, in which alone it is respert to the 
forbidden ^ 

2 Disobedience may be said to be unconsaous, with respect to the law, when ^ Duobedienct 
although he may know of his having done the act that is m reality forbidden, unconsciou^ith 
and that, under the dreumstaners m which it is forbidden, he knows not of its to the 
being forbidden in these circumstances 

» 

3 So long as the busmeu of spreadmg abroad the knowledge of the law 3 lUustratim 
continues to he m the neglect in which it has Iain hitherto, instances of dis- 
obedience wuansetous with respect to the law, can never be otherwise than 
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IS conscious with respect to both, may be distinguished mto 
secret and open , or, in other words, mto fraudulent smi forcible.^ 
Disobedience that is only fraudulent, will likewise, I suppose, 
be readily acknowledged not to amount to a revolt 
Disobediences 27. The difEculty that will remam will concern such dis- 
'aimun^to a ^ consctous, (and that as well with 

TtvoU respect to law as fact,) and forcthle This disobedience, it should 

seem, is to be deternimed neither by numbers altogether (that 
IS of the persons supposed to be disobedient) nor by acts, nor by 
intentions' all three may be fit to be taken mto consideration. 
But havmg brought the difficulty to this pomt, at tins point 
I must be content to leave it To proceed any farther m the 
endeavour* to solve it, would be to enter mto a discussion of 
particular local jurisprudence It would be entenng upon 
the defmition of Treason, as distinguished from Murder, 
Robbery, Riot, and other such crimes, as, in comparison 
with Treason, are spoken of as being of a more private 
nature Suppose the dcflnmon of Treason settled, and tlie 
commission of an act of Treason is, as far as regards the 
person committmg it, the charactcnstic mark we are in 
search of 

Unfinished sute 28 These remarks it were easy to extend to a much greater 
kn^ length Indeed, it is what would be necessary, m order to 

give them a proper fulness, and method, and precision But 
that could not be done without exceeding the limits of the 
present design As they arc, they may serve as hints to such as 
shall be disposed to give the subject a more exact and regular 
exammation 

Our Author’s 29. From what has been said, however, we may judge 
pt^osition, what truth there is m our Author’s observation, that ‘when 
ment remits of soacty’ (understand natural society) ‘is once formed, govem- 
course,’ not true, ment’ (that IS pohtical society) (whatever quantity or degree 
of Obedience is necessary to constitute political society) 
‘results of course, as necessary to preserve and to keep that 
society m order ’ By the words, ‘of course,’ is meant, I suppose, 
constantly and immediately, at least constantly Accordmg to 

Disobediences * If examples be thought necessary. Theft serve for an example of 
&iuclulent fraudulent disobedience. Robbery of forcible In Theft, the person of the di»- 
tnd fonable — obedient party, and the act of disobedience, are both endeavoured to be kept 
Ae difference, secret. In Robbery, the oct of disobedience, at least, if not the person of him 
illustrated who disobeys, is manifest and avowed 
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this, political society, m any sense of it, ought long ago to 
have been established all the world over Whether this be 
the case, let any one judge from the mstances of the Hotten- 
tots, of the Patagomans, and of so many other barbarous 
tribes, of which we hear from travellers and navigators. 

30 It may be, after all, we have misunderstood his mean- Ambiguity of 
mg We have been supposing him to have been meaning 
assert a matter of fact, and to have written, or at least begun, 
this sentence m the character of an Ifistoncal ohseruer- whereas, 
all he meant by it, perhaps, was to speak m the character of a 
Cettsor, and on a case supposed, to express a sentiment of appro- 
bation In short, what he meant, perhaps, to persuade us of, 
was not that ‘government’ does actually ‘result’ from' natural 
‘soaety’ , but that it were better that it should, to wit, as bemg 
necessary to ‘preserve and keep’ men ‘m that state of order,’ 
in which It IS of advantage to them that they should be 
Which of the above-mentioned characters he meant fd speak 
m, IS a problem I must leave to be determined The distmc- * 
aon, perhaps, is what never so much as occurred to him , and 
indeed the shifting insensibly, and without warning, from one 
of those charaaers to the other, is a failmg that seems mvetcrate 
in our Author, and of which we shall probably have more 
instances than one to notice 


31 To consider the whole paragraph (with its appendage) Darkness of the 
together, something, it may be seen, our Author struggles 
to overthrow, and something to cstabhsh But hour it is shewn 
he would overthrow, or what i^ is he would establish, are 


questions I must confess myself unable to resolve. ‘The pre- 
servation of mankind,’ he observes, ‘was effected by suigle 
families ’ This is what upon the authority of the Holy 
Scriptures, he assumes , and from this it is that he would have 


us conclude the notion of an origmal contract (the same 


notion which he afterwards adopts) to be ridiculous The 
force of this conclusion, I must own, I do not see. Mankind 


was preserved by smgle famihes — Be it so What is there m 
this to hinder ‘mdividuals’ of those families, or of fuiuhes 
descended from those famihes, from meetmg together 
afterwards, in a large plim,’ or any where else, ‘entenng mto 
an original contract,’ or any other contract, ‘and choosing 
the tallest man,’ or any other man, ‘present,’ or absent, to be 
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their Govemot’ The ‘flat contradiction’ our Author finds 


between this supposed transaction and the ‘preservation of 
mankind by single fanihcs,’ is what I must own myself 
unable to discover. As to the ‘actually tiastme unconnected 
state of nature’ he speaks of, ‘the notion of wluch,’ he says, 
‘is too wild to be seriously admitted,’ whether this be the 


Forster mvojs of 
the JoTimess of 
the whole para- 
graph 


case With it, is what, as he has given us no notion of it at all, 
I cannot judge of 

32. Something posiQve, however, m one place, we seem 
to have These ‘smgle families,’ by which the preservation 
of manlund was effected, these single famihes, he gives us to 
understand, ‘formed the first society.’ This is somethmg to 
proceed upon A soaety then of the one kind or the omcr. 


a natural society, or else a pohtical soaety, was forhied I 
would here then put a case, and then propose a question 
In this society we will say no contract had as yet been entered 
into, no habit of obedience as yet formed Was this then a 


natural soaety merely, or was it a political one’ For my part, 
according to my notion of the two kinds of soaety as above 
explained, I can have no difficulty It was a merely natural 
one. But, accordmg to our Author’s notion, which was it’ 
If It was already a political one, what notion would he give us 
of such an one as shall have been a natural one, and by what 
change should such precedent natural one have turned into 
this pohtical one’ If this was not a pohtical one, then what 
sort of a soaety are we to imdcrstand any one to be which is 
pohtical’ By what mark are we to distmguish it from a 
natural one’ To this, it is plam, our Author has not given 
any answer At the same time, that to give an answer to it, 
was, if any thmg, the professed purpose of the long paragraph 
before us. 


A general tdea 
of Its character 


33. It IS time this passage of our Author were dismissed — 
As among the expressions of it are some of the most striking 
of those which the vocabulary of the subject furmshes, and 
these ranged m the most harmonious order, on a distant glance 
nothmg can look fairer a prettier piece of tinsel-work one 
shall seldom see exhibited from the show-glass of pohtical 
erudition. Step close to it, and the delusion vanishes It is 
then seen to consist partly of self-evident observations, and 
partly of contradictions, partly of what every one knows 
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already, and partly of what no one can understand at 
all 

34 Throughout the whole of it, what distresses me is, not Difficulty 
the meeting with any positions, such as, thinking them false, 

I find a difficulty in proving so but the not meeting with any 
positions, true, or false, (unless it be here and there a self- 
evident one,) that I can find a meaning for If I can find 
nothing positive to accede to, no more can I to contradict 
Of this latter kind of work, mdeed, there is the less to do for 
any one else, our Author himself havmg executed it, as we 
have seen, so amply 

The whole of it is, I must confess, to me a nddle more 
acute, by far, than I am, must be the Oedipus that cart solve it 
Happily, It IS not necessary, on account of any thing that 
follows, that It should be solved Nothing is concluded from 
It For aught I can find, it has m itself no use, and none is 
made of it There it is, and as well might it be an^ where 
else, or no where. 

35 Were it then possible, there would be no use m its Uie iJiai nu)’ ix 
being solved but being, as 1 take it, really unsolvable, it were'”'’'^' 

of use It should be seen to be so Peace may by this means be 
restored to the breast of many a desponding student, who, 
now prepossessed witli the hopes of a rich harvest of instruc- 
tion, makes a crime to himself of his inability to reap what, 
in truth, his Author has not sown 

36 As to the Original Contract, by turns embraced and Ongmal Con- 
ndiculcd by our Author, a few pages, perhaps, may not be 

ill bestowed in endeavouiing to come to a precise notion 
about Its reality and use The stress laid on it formerly, and 
still, perhaps, by some, is such as renders it an object not 
undeserving of attention. I was in hopes, however, till I 
observed the notice taken of it by our author, that tins 
chimera had been effectually demolished by Mr 


‘t In the tiurd Volume of his Treatisb on Husian Nature 1 NoUonoftbe 

Our Author, one would think, had never so much as opened tliat celebrated Original Con- 
book of which the cnininalitv in the eyes of some, and the merits in the eyes <racl overthrown 
of others, have since been almost etfaced by the splendour of more recent by Mr Hume 
productions of the same pen The magnammity of our Author scorned, 
perhaps, or his arcumspecaoh feared, to derive instruction from an enemy 
ot, what IS still more probable, he knew not that the subject had been so much 
Is touched upon by that penetrating and acute metaphysiaaii, whose works 
be so much out of the beaten track of Academic readmg But here, as it 
n 
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I think we hear not so much of it now as formerly The 
mdestructible prerogatives of mankind have no need to be 
' supported upon the sandy foundation of a fiction. 

happens, there is no matter for such fears Those men, who are most alarmed 
at the dangers of a 6ee enquiry, those who are most intimately convinced that 
the surest way to truth is by hcanng nothing but on one side, will, 1 dare 
answer almost, find nothing of that winch tliey deem poison m this third 
volume I would not wish to send the Reader to any other than this, which, if 
I recollect anght, stands clear of the objections that have of late been urged, 
with so much vehemence, against the work in general As to the two first, 
the Author himself, I am mchned to think, is not ill disposed, at present, to 
join with those who are of opimon, that they might, without any great loss 
to the science of Human Nanire, be dispensed with The hke might be said, 
perhaps, of a considerable part, even of this But. after all retrenchments, 
there will stll remain enough to has'e laid mankind under indchble obhgations 
That the foundations of all virlue arc laid in is there demonstrated, after 

a few exceptions made, with the strongest force of evidence but I see not, 
any more than Helve uus saw, what need there was for the exceptions 
2 History of a 2 For niy own part, I well remember, no sooner had I read that part of the 
mind perplexed work whjch touches on this subject, than I felt as if scales had fallen from mv 
by fiction eyes I thw, for the first time, learnt to call the cause of the people the cause of 
Virtue 

Perhaps a short sketch of the wanderings of a raw but wcll-mtcntioned 
mind, in its researches after moral truth, may, on this occasion, be not unuseful 
for the history of one mind is the history of many The writings of die honest, 
but prejudiced, fiarl of Clarendon, to whose integnty nothing was wantmg, 
and to whose wisdom httle, but the fortune of hving something later, and the 
contagion of a monkish atmosphere, these, and other concurrent causes, had 
hfted my infant affections on the side of despotism The Gemus of the place I 
dwelt m, the authority of the state, the voice of the Church in her solemn 
offices, all these taught me to call Charles a Martyr, and his opponents rebels 
1 saw innovation, where indeed innovation, but a glonous innovaaon, was, 
in dieir efforts to withstand lum I saw falsehood, where indeed falsehood was, 
m their disavowals of mnovation I saw selfishness, and an obedience Co the 
call of passion, m the efforts of the oppressed to rescue themselves from oppres- 
sion 1 saw strong countenance lent in the sacred writings to monarchic 
government and none to any other 1 saw passive obedience deep stamped 
with the seal of the Christian Virtues of humility and self-denial 
Conversing with Lawyers, 1 found them full of the virtues of their Ongmal 
Contract, as a recipe of sovereign efficacy for reconciling the accidental neces- 
sity of resistance with the general duty of submission This drug of theirs they 
administered to me to calm my scruples But my unpractised stomach revolted 
, against their opiate 1 bid them open to me that page of history in which the 
solemmzation of this important contract was recorded They shrunk from this 
challenge, nor could they, when thus pressed, do otherwise than out Author 
has done, confess the whole to be a fiction This, methought, looked ill It 
seemed to me the acknowledgment of a bad cause, the bnngmg a fiction to 
support It ‘To prove fiction, indeed,’ said I, ‘there is need of fiction, but it u 
the characteristic of truth to need no proof but truth Have you then really 
any such pnvilege as that of coming facts? Tou are spending argument to no 
purpose Indulge yourselves in the licence of supposmg that to be true which is 

“ By Dr BaATnE, m his Bssay on the Immutahtluy of Truth 
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37. With respea to this, and other fictions, there was once Ftcaons m 
a time, perhaps, when they had their use. With instruments 
of this temper, I wdl not deny but that some pohocal work present state of 
may have been done, and that useful work, which, under the 
then circumstances of things, could hardly have been done 
with any odier But the season of Fiction is now over: m- 
somuch, that what formerly might have been tolerated and 
countenanced under that name, would, if now attempted 
to be set on foot, be censured and stigmatized under the 
harsher appellations of incroachnent or imposture To attempt 
to mtroduce any nei/> one, would be noii> a crime for which 
reason there is much danger, without any use, in ^vaunting 
and propagatmg such as have been introduced already In 
point of pobticaJ discernment, the imiversal spread of learning 
has raised mankind in a manner to a level with each other, 
in comparison of what they have been m any former tmie 
nor is any man now so far elevated above his fellows, as that 
lie should be indulged in the dangerous hcence of cheatmg 
them for their good 

38 As to the fiction now before us, m the character of an This h<td a 
argumentum ad homttiem coming when it did, and managed 
as It was. It succeeded to admiration 

That compacts, by whomsoever entered mto, ought to be 
kept, — tliat men arc bound by compacts, are propositions 
winch men, witliout knowmg or cnqninng why, were dis- 
posed uinversally to accede to 1 he observance of pronnses 
they had been accustomed to sec pretty constantly enforced 
They had been accustomed to sec Kings, as well as others, 
behave themselves as if bound by them This proposition, 
then, ‘that men are bound by compacts’ and tins other, ‘that, 
if one party performs not his part, the other is released from 
his,’ bemg propositions which no man disputed, were 
propositions which no man had any call to prove In theory 
they were assumed for axioms and m pracnce they were 

not, iiid IS well m*y you suppose thit propoaUon itself to be true, which you 
Wish to prove, a$ that other whereby you hope to prove it ’ Thus continued 
1 uusaOsfying, and unsatisfied, till I learnt to see that utility was the test and 
measure of all virtue, of loy^ty as much as any, and that the obhgation to 
minister to general happiness, was an ohligabon paramount to and inclusive 
of every other Hav ing thus got the instruction I stood in need of, I sat down 
to make my profit of it I bid adieu to the original contract and 1 left it to 
those to amuse themselves with this rattle, who could think they needed it 
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observed as rules.^ If, on any occasion, it was thought proper 
to make a show of provmg them, it was rather for form’s 
sake than for any thing else and that, rather m the way of 
memento or mstrucoon to acquiescing auditors, than m the 
way of proof against opponents. On such an occasion the 
common place rednue of phrases was at hand. Justice, Right 
Reason required it, the Lam of Nature commanded it, and so 
forth, all which are but so many ways of intimatmg that a 
man is firmly persuaded of the truth of this or that moral 
proposition, though he either thinks he need not, or finds he 
can’t, tell why Men were too obviously and too generally 
interested m the observance of these rules to entertain doubts 
concemmg the force of any arguments they saw employed 
in their support — It is an old observation how Interest smooths 
the road to Faith 

39. A compact, then, it was said, was made by the Kmg 
and peo^e the terms of it were to this effect The people, on 
their part, promised to the Kmg a general obedience The King, 
on his part, promised to govern the people in such a particular 
manner always, as should be subservient to their happmess 
I insist not on the words I undertake only for the sense, 
as far as an imaginary engagement, so loosely and so variously 
worded by those who have imagined it, is capable of any 
decided sigmfication Assuming then, as a general rule, that 
promises, when made, ought to be observed , and, as a pomt 
of fact, that a promise to this effect in particular had been 
made by the party m question, men were more ready to 
deem themselves qualified to judge when it was such a 
promise was broken, than to decide directly and avowedly on 
the dehcate question, when it was that a Kmg acted so far 
m opposition to the happiness of his people, that it were better 
no longer to obey him 

40 It is mamfest, on a very little consideration, that 
nothmg was gamed by this manoeuvre after all- no difficulty 
removed by it It was still necessary, and that as much as 
ever, that the question men studied to avoid should be deter- 
mined, m order to determine the question they thought to 

^ A compact ot contract (for the two words on this occasion, at least, are 
used in the same sense) may, I think, be defined, a pair of promises, by two 
persons reciprocally given, the one promise in consideration of the other 
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substitute in Its room. It was still necessary to determine, 
whether the Kmg ui question had, or had not acted so far in 
opposition to the happiness of his people, that it were better 
no longer to obey mm, m order to determine, whether the 
promise he was supposed to have made, had, or had not been 
broken. For what was the supposed purport of this promise^ 

It was no other than what has just been mentioned. 

41 Let It be said, that part at least of this promise was to Nw, if stated 
govern in stthscrvience to Law . that hereby a more precise rule 
was laid down for his conduct, by means of this supposal answer what 
of a promise, tlian that other loose and general rule to govern designed 
m subservience to the happiness of hts people- and that, by this ” 
means, it is the letter of the Law that forms the tehor of the 
rule 


Now true it is, that the governing m opposition to Law, is 
one way of governing in opposition to the happiness of the 
people the natural effect of such a contempt of the Law 
bcuig, if not actually to destroy, at least to threaten with 
destruction, all those rights and privileges that are founded 
on It rights and privileges on the enjoyment of which that 
happiness depends But still it is not this that can be safely 
taken for the entire purport of the promise here in question' 
and that for several reasons First, Because the most mis- 


chievous, and under certain constitutions the most feasible. 


method of govermng in opposiuon to the happmess of the 
people, IS, by setting the Law itself in opposition to their 
happiness Secondly, Because it is a case very conceivable, that 
a Kang may, to a great degree, impair the happmess of his 
people without violating the letter or any smgle Law Thirdly, 
Because extraordinary occasions may now and then occur, 
in which the happiness of tlic people may be better promoted 
by acting, for the moment, in opposition to the Law, than m 
subservience to it Fourthly, Because it is not any single violation 
of the Law, as such, that can properly be taken for a breach of 
his part of the contract, so as to be undentood to have 
released the people from the obligation of pcrformmg theirs. 
For, to quit the fiction, and resume the language of plain 
truth. It IS scarce ever &ny single violation of the Law tlut, by 
being submitted to, can produce so much mischief as shall 
surpass the probable mischief of reststmo it If every smgle 
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instance whatever of such a violation were to be deemed an 
entire dissolution of the contract, a man who reflects at all 
would scarce find anywhere, I bcheve, under the sun, that 
Government which he could allow to subsist for twenty yean 
together It is plain, therefore, that to pass any sound dcasion 
upon the question which the inventors of this fiction substi- 
tuted mstead of the true one, the latter was still necessary to 
be decided. All they gained by their contnvancc was, the 
convemence of decidmg it obliquely, as it were, and by a 
side wmd — that is, in a crude and hasty way, without any 
direct and steady examination 

Nor IS It 42 But, after all, for what reason is it, that men ought to 

keep their promises’ The moment any intclhgiblc reason 
pru^pk IS given, It IS this that it is for the advantage of society they 
should keep them, and if they do not, that, as far as punish- 
ment will go, they should be made to keep them It is for the 
advantage of the whole number that the promises of each 
individual should be kept and, rather than they should not 
be kept, that such mdividuals as fail to keep them should be 
pumshed If it be asked, how tins appears’ the answer is at 
hand: — Such is the benefit to gam, and mischief to avoid, by 
keepmg them, as much more than compensates the mischief 
/ of so much punishment as is requisite to oblige men to it. 
Whether die dependence of benefit and mischief (that is, of 
pleasure and pamj upon men’s conduct in this behalf, be as 
here stated, is a question oi fact, to be decided, m the same 
manner that all other questions of fact are to be decided, by 
testimony, observation, and experience.^ 

Not can ti serve 43 This then, and no other, being the reason why men 
lhm‘’''LTlhat ^ made to keep their promises, viz., that it is for the 

may be belter advantage of Society that they should, is a reason that may 
proved mthout 

it ' The importance which the observance of promuM is of to the happmess 

of society, is placed in a very striking and satisfactory point of view, in a hole 
apologue of Montesquieu, entitled the History of the Troglodytes “ The Trog- 
l^ytcs are a people who pay no regard to promises By the natural con- 
sequences of this disposition, they fall from one scene of misery mto another, 
and arc at last exterminated The same Philosopher, in his 5pin( of Laws, 
copymg and refinmg upon the current jargon, feigns a Law for thu and other 
purposes, after deftmng a Law to be a relation How much more mstnictive 
on this head is the fable of the Troglodytes than the pseudo-mecaphyacal 
sophistry of the Esprit des Loix 1 

» <" • ’ e Oslle-tion r>C' Wr- 
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as well be given at once, why Kings, on the one hand, in 
govenung, should in general keep within established Laws, 
and (to speak universally) abstain from all such measures as 
tend to the unhappiness of their subjects, and, on the other j 
hand, why subjects should obey Kings as long as they so 
conduct themselves, and no longer, why they should obey in 
short so long as the probable mischiefs of obedience are less than 
the probable mischtf^s of resistance why, in a word, taking the 
whole body together, it is their duty to obey, just so long as it 
IS their interest, and no longer This being the case, what need 
of saying of the one, that he promised so to govern , of the 
odier, that they promised so to obey, when the fact is other- 
wise’ 

44. True it is, that, in this country, according to ancient Tlir Corom- 
forms, some sort of vague promise of good government is made 

, 1 ” ^ r I * ] 1 1 come up to 

by Kings at the ceremony or their coronation, and let the the „ouon of a 

acclamations, perhaps given, perhaps not given, by chance 
persons out of the surrounding multitude, be construed into a 
promise of obedience on the part of the whole multitude that 
whole multitude itself, a small drop collected together by 
chance out of the ocean of the state and let the two promises 
thus made be deemed to have formed a perfect compact — 
not that cidicr of them is declared to be the consideration of 
die other ^ 

45 Make the most of this concession, one experiment The obligation 
there is, by which every rcflccung man ma^ satisfy himself, 

I think, beyond a doubt, diat it is the consideration of utility, rhJofimh^' 
and no other, that, secretly but un.ivoidably, has governed his mhie that of 
judgment upon all these matters The experiment is easy and 
decisive It is but to reverse, in supposibon, in die first place promise 
the import of the particular promise thus feigned; in the next 
place, the effect in pouit of utility of the observance of 
promises in general — Suppose the King to promise that he 
would govern his subjects not according to Law, not in die 
view to promote dieir liappmcss — would this be bmding 
upon hinP Suppose the people to promise they would obey 
him at all events, let him govern as he will, let him govern 
to their destruction * Would this be bmding upon ihcin’ 

Suppose the constant and univenal effect of an observance 

* V. supra, par 38, note, p. 52. 
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A fallacy 
obviated 


The obhgalian^ 
of a promise, 
were it even 
independent, 
would not be 
extensive 
enough for the 
purpose 


But the principh 
of UTILITY IS 
all-sufficient 


of promises were to produce mtschtef, would it then be men’s 
duty to observe tbem^ Would it then be right to make Laws, 
and apply pumshment to oblige men to observe them? 

46 ‘No,’ (it may perhaps be rephed) ‘but for this reason; 
among promises, some there are that, as every one allows, 
are void now these you have been supposing, arc unques- 
tionably of the number A promise that is in itself void, 
cannot, it is true, create any obligation But allow the 
promise to be valid, and it is the promise itself that creates the 

I obhgation, and nothmg else ’ The fallacy of this argument 
It IS easy to perceive For what is it then that the promise 
depends on for its vaUduy? what is it that being present makes 
It yii/id?*what is it that being wanting makes it void^ To 
acknowledge that any one promise may be void, is to acknow- 
ledge that if any other is binding, it is not merely because it is a 
promise That circumstance then, whatever it be, on which 
the validity of a promise depends, that circumstance, I say, and 
not the promise itself must, it is plain, be the cause of the obh- 
gation on which a promise is apt m general to carry with it 

47 But farther Allow, for argument sake, what we 
have disproved allow that the obligation of a promise is 
independent of every other allow that a promise is bmding 
propria vi — Binding then on whom? On him certainly who 
makes it Admit this For what reason is the same individual 
promise to be bmding on those who never made it? The King, 
fifty years ago, promised my Great-Grandfather to govern him 
accordmg to Law my Great-Grandfather, fifty years ago, 
promised the Kmg td obey him according to Law The 
Kmg, just now, promised my neighbour to govern him 
according to Law my neighbour, just now, promised the 
King to obey him according to Law — Be it so — What arc 
these promises, all or any of them, to me? To make answer 
to this question, some other pnnciple, it is manifest, must be 
resorted to, than that of the intrinsic obhgation of promises 
upon those who make them 

48 Now this other prinaple that sull recurs upon us, what 
other can it be than the pnnciple of utility? The pnnaplc 
which furnishes us with that reason, which alone; depends not 
upon any higher reason, but which is itself the sole and all- 
suffiaent reason for every point of practice whatsoever 
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FORMS OF GOVERNMENT 

1 The contents of the whole digression we are examining, Subject of the 
were distributed, we may remember, at the outset of 

Essay, into five divisions The first, relative to the manner 
m which Government m general was formed, has already 
been examined m the preceding chapter The next, relative 
to the different species or forms it may assume, comes now to 
be considered 

2 The first object that strikes us in this division of out Theologual 
subject IS the theological flourish it sets out with In God^®]|^ 
may be said, though m a pecuhar sense, to be our Author’s 
strength In theology he has found a not unfrequent source, 

of ornament to divert us, of authority to overawe us, from 
sounding into the shallowness of his doctnne * 

3 That governors, of some sort of other, we must have, 
is what he has been shewing m the manner we have seen 

the last chapter Now for endowments to qualify them for the thm. 
exercise of their function These endowments then, as if it 
were to make them shew the bnghtcr, and to keep them, as 
much as possible, from being soiled by the rough hands of 
impertinent speculators, he has chosen should be of atthereal 
texture, and has fetched them from Ae clouds 

‘All mankind,’’^ he says, ‘will agree that government should 
be reposed in such persons in whom those qualities arc most 
hkely to be found, the perfection of which are among the 
attributes of Him who is emphatically styled the Supreme 
Being, the three great requisites, I mean, of wisdom, of 
goodness, "and of power.’ 

But let us see the whole passage as it stands — 

4. ‘But as all the members of Society,’ (meaning natural Th* passage 
Soaety) ‘are naturally equal,’ (i e I suppose, with respect to 

• This IS whjt there wotild be occasion to shew at large, were what he 
says of Law m general, and of the Laws of nature, and revelation m paraculai, 
to be exanuned 
’ 1 Comm , p 48 

S7 
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political power, of which none of them as yet have any) ‘it 
may be asked,’ (continues he) ‘m whose hands are the rems 
of government to be mtrusted’ To this the general answer 
IS easy, but the apphcation of it to particular cases, has occa- 
sioned one half of those mischiefs which arc apt to proceed 
from misguided pohtical zeal In general, all mankind wtU 
agree that government should be reposed in such persons 
m whom those quahnes are most likely to be found, the 
perfection of which are among the attnbutes of Him who is 
cmphaocally styled the "Supreme Being, the three grand 
reqmsites, I mean, of wisdom, goodness, and of power, 
wisdom, to discern the real mtercst of the community , good- 
ness, to dndeavour always to pursue tliat real interest, and 
strength or power, to carry this knowledge and intention into 
acaon. These are the natural foundations of sovereignty, 
and these are the requisites that ought to be found in every 
weli-cortstitutcd frame of government ’ 

ThMlogY on 5 Every thing m its place Theology m a sermon, or a 
« this mper- " ‘^^tcchism. But m this pl^c, the flourish we have seen, might, 
tineni for evcry purpose of instruction, have much better, it should 

seem, been spared. What purpose the idea of that tremendous 
and mcomprelicnsible Being thus unnecessarily introduced 
can answer, I cannot see, unless it were to bewilder and 
entrance the reader, as it seems to have bewildered and 
entranced the writer Beginmng thus, is begmmng at the 
wrong end. it is explaimng if^notum per ignotius It is not from 
the attnbutes of the Deity, that an idea is to be had of any 
quahties m men on the contrary, it is from what we sec of 
the quahties of men, that we obtain the feeble idea we 
can frame to ourselves, of the attributes of the Deity. 

(/ 6 We shall soon see whether it be hght or darkness our 

w s im into brought back from this excursion to the clouds. 

The qualifications he has pitched upon for those m whose 
hands Government is to be reposed we see are three wisdom, 
goodness, and power Now of these three, one there is which, 
I doubt, will mve him some trouble to know what to do 
with 1 mean that of Potver which, lookmg upon it as a jewel, 
It should seem, that would give a lustrfc to the royal diadem, 
he was for importmg from the celestial regions In heaven, 
indeed, we shall not dispute its bemg to be found; and that at 
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all juiactiires alike. But die parallel, 1 doubt, already fails. 

In die earthly governors m question, or, to speak more 
properly, candidates for government, by the very supposmon 
there can not, at the juncture he supposes, be any such dung. 

Power IS that very quahty which, m consideration of these 
other quahnes, which, it is supposed, are possessed by them 
already, they arc now waiting to receive. 

7. By Power in this place, I, for my part, mean political Power, mher 
power the only sort of power our Author could mean 
thc only sort of power that is here m question. A litde 
farther on wc shall find him speaking of this endowment as 
bemg possessed, and that in the highest degree, by a Kmg, a 
single pcRon Natural power diercforc, mere ’orgamcal 
power, the faeulty of givmg the hardest blows, ean never, 

It IS plain, be that which he meant to number among the 
attributes of this godlike personage 

8 We see dien the dilemma our Author’s dieoiogy has 

brought him into, by putting him upon reckomng power « he aim- 

among the qualifications of his candidates Power is cither >"“1 “ 

natural or political Political power is what they cannot have 

by the supposition for that is the very thing that is to be 

created, and which, by the establishment of* Government, 

men arc going to confer on them If any, then, it must be 

natural power, the natural strength that a man possesses of 

himself without the help of Government But of this, then, 

if this be It, dicrc is more, if wc may beheve our Author, 

in a smglc member of a society, than m that member and 

all the rest of the soacty put together * 

9 This difficulty, if possible, one should be glad to see n is that 
cleared up The truth is, I take it, that in what our Author has 

said of power, he has been speakmg, as it were, by anticipa- 
tion and that what he means by it, is not any power of either 
kind actually possessed by any man, or body of men, at the 
juncture he supposes, but only a capacity, if one may call it 
so, of retaining and putting mto action polmcal power, when- 
soever It shall have been conferred. Now, of actual power, 
the quantity that is possessed is, m every case, one and the 


' V infra, par 32, p 66 Monarchy, which is the government of one, ‘is 
tlic most powerful form of government,’ he says, ‘of any ’ more so than 
Democracy, which he desenbes as beinv the Govenunent of all 
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And for what 
reason 


Heterogeneous 
contents of the 
next paragraph 


The paragraph 
reated 


same for it is neither more nor less than the supreme power. 
But as to the capacity above spoken of, there do seem, mdecd, 
to be good grounds for supposmg it to subsist m a higher 
degree m a single man than m a body 

10 These grounds it will not be expected that I should 
display at large a shght sketch will be sufficient — The efficacy 
of power IS, m part at least, m proportion to the promptitude 
of obedience the promptitude of obedience is, m part, m 
proportion to the promptitude of command — command is 
an expression of will' a will is sooner formed by one than 
many And this, or something hke it, I take to be the plain 
Enghsh of our Author’s metaphor, where he tells us,* as we 
shall see* a little farther on,* that ‘a monarchy is the most 
powerful’ [form of government] ‘of any, all the smews of 
government being kmt together, and united in the hands of 
3ie prince ’ 

11 The next paragraph, short as it is, contains variety of 
matter The first two sentences of it are to let us know, that 
with regard to the manner m which each of the particular 
governments that we know of have been formed, he thinks 
proper to pass it by. A third is to mtimate, for the second time, 
that all governments must be absolute in some hands or other 
In the fourth and last, he favours us with a very comfortable 
piece of mtelhgence, the truth of which, but for his averment, 
few of us perhaps would have suspected This is, that the 
qualifications mentioned by the last paragraph as requisite 
to be possessed by all Governors of states are, or at least once 
upon a time were, actually possessed by them i e accordmg 
to the opimon of somebody, but of what somebody is not 
altogether clear whether m the opinion of these Governors 
themselves, or of the persons governed by them 

12 ‘How the several forms of government we now see 
m the world at first actually began,’ says our Author, is matter 
of great uncertainty, and has occasioned infinite disputes 
It IS not my busmess or intention to enter mto any of them. 
However they began, or by what nght soever they subsist, 
there is and must be m all of them a supreme, irresistible, 
absolute, uncontrolled authority, in <which the jura summi 
imperil, or the rights of sovereignty, reside And this authority 

' Comm , p 50 • Par 32 
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IS placed in those hands, wherein {according to the opinion 
of the FOUNDERS of such respective states, either expressly 
given or collected from their tacU approbation) the quahties 
requisite for supremacy, wisdom, goodness, and power, arc 
the most likely to be found ’ 

13 Who those persons are whom our Author means here Ptnadoxical 
by the word founders, whether those who became 

Governors of the states m question, or those who became the as 1/ all govan- 

govemed, or both together, is what I would not take upon me 

to determine. For aught I know he may have meant neither 

the one nor the other, but some third person. And, mdeed, 

what I am vehemently inclined to suspect is, thaj, in our 

Author’s large conception, the mighty and extensive domains 

of Athens and Sparta, of which we read so much at school 

and at college, consisting each of several score of miles square, 

represented, at the time this paragraph was writing, the 

whole umverse and the respective acras of Solon and Lycurgus, 

the whole period of the history of those states 

14 The words ‘founders,’ — ‘opinion,’ — ‘approbation,’ — Reasons for sup- 
m short the whole complexion of the sentence is such as 

bongs to one’s view a system of government utterly different mtanmjf 0 / k 
from the generality of those we have before our eyes, a 
system m which one would thmk neither caprice, nor violence, 
nor accident, nor prejudice, nor passion, had any share a 
system uniform, comprehensive, and simultaneous, planned 
with phlegmatic deliberation, estabhshed by full and general 
assent such, in short, as, according to common imagination, 
were the systems laid down by the two sages above- 
mentioned If this be the case, the object he had in mind when 
lie said Founders, might be neither Govemerr nor governed, 
but some neutral person such as those sages, chosen as they 
were 111 a maimer as umpires, nught be considered with 
regard to the persons who, under the prior constitution, 
whatever it was, had stood respectively in those two relations 

15 All this, however, is but conjecture In the proposition TTie datirftx </ 

Itself neither this, nor any other restriction is expressed. It is " ^ 

delivered explicitly and emphatically in the character of an^umas'^ 
universal one ‘In all of them,’ he assures us, ‘this authority,’ 

(the supreme authority) ‘11 placed in those hands, wherem, 
according to the opinion of the founders of such respective 
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states, these ‘qualities of wisdom, goodness, and power,’ are 
the most likely to be found ’ In this character it cannot but 
throw a smgular hght on history I can see no end, mdeed, 
to the discoveries it leads to, all of tlicm equally new and 
edifying when the Spaniards, for example, became masters 
of the empire of Mexico, a vulgar politician might suppose 
It was because such of tlie Mexicans as remamed unextermm- 
ated, could not help it No such thmg — It was because the 
AppheJ to par- Spaniards were of ‘opmion’ or the Mexicans themselves were 
ttcular instances ‘opjmon’ (which of the two IS iiot altogether clear) that 
m Charles V, and his successors, more goodness (of which 
they had, such abundant proofs) as well as wisdom, was 
hkely to be found, than in all the Mexicans put together 
The same persuasion obtained between Charlemagne and 
the German Saxons with respect to the goodness and wisdom 
of Charlemagne — between William the Norman and the 
English Saxons — between Mahomet II and the subjects of 
John Paleologus — between Odoaccr and those of Augustulus. 
— between the Tartar Gingiskan and the Chmesc of his time 
— between the Tartars Chang-ti and Cam-ghi, and the 
Chinese of their times — between the Protector Cromwell 
and the Scotch — between Caesar and the Gauls — in short, 
between the Thirty Tyrants, so called, and the Athemans, 
whom our Author seems to have had m view — to mention 


tliese examples only, out of as many hundred as might be 
required All this, if we may trust our Author, he has the 
‘goodness’ to believe and by such’‘lc5sons is the penetration of 
„ , students to be sharpened for piercmg mto the depths of 

ofthestxrematn- politics 

mg paragraphs 16 So much for the mtToductory paragraph — The mam 
'subject of Ais P^*-^ subjcct IS treated of m six others the general 

chapter Contents of which are as follow 

Of the first 17 In the first he tells us how many different forms of 

paragraph government there arc according to the division of the 
ancients: which division he adopts These are three 
Monarchy, Aristocracy, and Democracy. 

SeconJ 18 The next is to tcU us, that by the sovereign power hi 

means that of ‘making laws ’ 

Third 19. In a third he gives us the advantages and disadvantages 

of these three different forms of government 
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20. Ill a fourth he tells us that these are all the anaents Fou)-//! 
would allow of 

21. A fifth IS to tell us that die British form of government Fi/Wi 
IS different from each of them , bemg a combmation of all, 
and possessing the advantages of all. 

22 In the sixth, and last, he shews us that it could notSixi/i 
possess these advantages, if, instead of being what it is, it 
were either of those others and tells us what it is that may 
destroy it These two last it will be sufficient here to mention 
to examine them will be the task of our next cliapter 

23. Monarchy is that form of Government in which the Definitions of 
power of making Laws is lodged m the hands of a 
member of the state m question. Aristocracy is that form of aaordm^ to our 
Government m which the power of making laws is lodged 
m the hands of several members Democracy is that form of 
government m which die power of makmg laws is lodged in 
the hands of 'all' of them put together. These, accordmg to 
our Audior, are the deftmuons of the ancients, and these, 
therefore, without difficulty, are the defimtions of our 
Author 

24 ‘The political writers of antiquity,’ says he, ‘wnll not"^ 
allow more than three regular forms of government, the'f’" 
first, w'hcn the sovereign power is lodged m an aggregate 
assembly, consistmg of all the members of a commiimty, / 
which is called a Dcmocrac)'* |he second, when it is lodged 

in a council composed of select members, and then it is styled 
an Aristocracj , die last, when it is entrusted m the hands of a 
smgle person, and then it takes the name of a Monarchy 
All other species of governments they say are either corrup- 
tions of, or reducible to diese dirce ’ 

25 'By the sovereign power, as was before observed, is And r/ie next 
meant the makmg of laws, for wherever that power resides, 

all others must conform to, and be directed by it, whatever 
appearance the outward form and administration of the 
government may put on. For it is at any time m the option 
of the legislature to alter that form and adrnmistration by a 
new edict or rule, and to put the execution of the laws mto 
whatever hands it pldases, and all fhe other powers of the 
state must obey the legislaave power m the execution of their 
several functions, or else the constitution is at an end ’ 
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Hour he assigns 
them their re~ 
spective qualifi- 
cations 


26 Having thus got three regular simple forms of Govern- 
ment (this anomalous complex one of our own out of the 
question) and just as many qualifications to divide among 
them, of each of which, by what he told us a while ago, 
each form of Government must have some share, it is easy to 
see how their allotments will be made out Each form of 


Government will possess one of these qualities in perfection, 
takmg Its chance, if one may say so, for its share in the two 
others 


AJl appearing T1 . Among these three different forms of Government 
m“hls^v‘ew^f should seem according to our Author’s account of 

them them, there is not much to choose Each of them has a 


qualtfication, an endowment, to itself Each of them is com- 
pletely characterized by this qualification No intimation is 
given of any pre-eminence among these qualifications, one 
above another Should there be any dispute concenung the 
preference to be given to any of these forms of government, 
as proper a method as any of settling it, to judge from this 
view of them, is that of cross and pile Hence we may infer, 
that all the governments that ever were, or will be (except a 
very particular one that we shall come to presently, that is to 
say our own) are upon a par that of Athens with that of 
Persia , that of Geneva with that of Morocco since they are 
all of them, he tells us, ‘corruptions of, or reducible to,’ one 
of these This is happy A legislator cannot do armss He 
may save himself the expense of thinking The choice of a 
kmg was once determined, we arc told, by the neighing of h 
horse The choice of a form of Government might be 
determined so as well 


How to the 
British consti- 
tution 


28 As to our own form of government, however, this, it 
IS plam, being that which it seemed good to take for the theme 
of his panegyric, and being made out of the other three, wiU 


possess the advantages of all of them put together, and that 
without any of the disadvantages , the disadvantages vanishing 
at the word of command, or even without it, as not being 
suitable to the purpose 

ContraAction he 29 At the end of the paragraph which gives us the above 
'Mppoang 'other definitions, one observafion diere is that is a little puzzlmg 
soru of govern-' Other speacs of government,’ we are given to understand, 
ment than these there are besides these, but then those others, if not ‘reduable 
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to,’ are but ‘corruptions of these.’ Now, what there is in any ^striked 

of these to be corrupted, is not so easy to understand The^,„^*^ 

essence of these several forms of government, we must 

always remember, is placed by him, solely and entirely, m 

the article of numher. m the ratio of the number of the 

Governors, (for so for shortness we will style those m whose 

hands is lodged this ‘power of mi^kmg laws’) to that of the 

governed, if die number of the former be, to that of the latter, 

as one to all, then is the form of Government a Monarchy. 

if as all to all, then is it a Democracy if as some number 

between one and all to all, then is it an Aristocracy. Now then, 

if we can conceive a fourth number, which not bemg more 

than all, is neither one nor all, nor anythmg between one and 

all, we can conceive a form of Government, which, upon due 

proof, may appear to be a corruption of some one or other 

of these three ^ If not, we must look for the corruption 

somewhere else Suppose it were m our Author’s reason ® 

30 Not but that we may meet, indeed, with several other Gommmnts 
hard-worded names for forms of Government but these 
names were only so many names for one or other or those name; 
three We hear often of a Tyranny bpt this is neither more 
nor less than the name a man gives to our Author’s Monarchy, 
when out of humour with it It is still the government of 
number one We hear now and then, too, of a sort of Govern- 
ment called an Oligarchy but this is neither more nor less 
than the name a man gives to our Author’s Aristocracy, m 
the same case It is still the Government of some number 
or other, between one and all In fine, we hear now and then 
of a sort of government fit to break one’s teeth, called an 
Ochlocracy but this is neither more nor less than the name ai 

>* 

1 By the laws of Germany, such and such states are to furnish so many 
men to the general army of the empire some of them so many men and one 
half, others, so many and one third, others agam, if I mistake not, so many 
and one fourth One of these half, third-part, or quarter-men, suppose, 
possesses himself of the Government here then we have a kmd of corruption 
of a Monarchy Is this what our Author had in view? 

* A more smtable place to look for corruption m, if we may take his own word 
for It, there cannot be ‘Every man’s reason,’ he assures us,a ‘is corrupt,’ and 
not only that, but ‘his understanding full of ignorance and error ’ With 
regard to others, it were as well not to be too positive but with regard to a 
man’s self, what he tells us from experience, it would be ill manners to dispute 
■with him 


1 Comm , p 41 



66 A FRAGMENl ONf (jOV RNMiiM 

man gives to a Democracy m the same case It is still that sort 
of government, which, according to our Author, is the 
Government of all 

Quabficahons 31. Let US now See how he has disposed of his three quahfi- 
^the three cations among his three sorts or forms of Government 
atiMed-^e Upon Monarchy, we shall find, he has bestowed the per- 
subject resumed fection of power, on Anstocracy, of wisdom, on Democracy, 
of goodness, each of these forms havmgjust enough, we may 
suppose, of the two remammg qualifications besides its own 
pecuhar one to make up the necessary complement of 
‘quahties requisite for supremacy ’ Kings are, (nay were 
before they were Kings, smce it was this qualification deter- 
mined their subjects to make them Kmgs,^) as strong as so 
many Hercules’s, but then, as to their wisdom, or their 
goodness, there is not much to say The members of an 
Aristocracy are so many Solomons, but then they are not 
such sturdy folks as your kings, nor, if the truth is to be 
spoken, have they much more honesty than their neighbours 
As to the members of a Democracy, they are the best sort of 
people m the world; but then they are but a puny sort of 
gentry, as to strength, put them all together, and are apt to 
he a httle defective in pomt of understanc^g 
The paragraph 32 ‘In a democracy,’ says he, ‘where the right of making 
recited resides m the people at large, pubhc virtue or goodness 

of mtention, is more hkely to be found, than either of the 
other quahties of government Popular assemblies are fre- 
quently foohsh in their contrivance, and weak m their execu- 
tion, but generally mean to do the thing that is right and just, 
and have always a degree of patriotism or pubhc spirit 
In aristocracies there is more wisdom to be found than m 
the other frames of Government, being composed, or 
intended to be composed, of the most expenenced citizens, 
but there is less honesty than m a repubhc, and less strength 
than m a monarchy A monarchy is indeed the most powerful 
of any, all the smews of government bemg kmt together and 
united in the hand of the prmce, but then there is immment 
danger of his employmg that strength to improvident or 
oppressive purposes.’ 


* 1 Comm , p 48 
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33. ‘Thus these three speaes of government have all o£ And the next 
them their several perfections and imperfections. Democracies 
arc usually the best calculated to direct the end of a law, 
anstocracies to mvent the means by which that end shall be 
obtamed, and monarchies to carry those means mto execu- 
tion. And the ancients, as was observed, had m general no 
idea of any other permanent form of government but these 
three; for though Cicero declares himself of opimon, esse 
optmi constitutam rempubltcam, quae ex trihus generibus tilts, 
regalt, opttmo, et populart sit modtci corifusa, yet Taatus treats 
this notion of a mixed government, formed out of them all, 
and partakmg of the advantages of each, as a visionary whim; 
and one, that if effected, could never be lastmg or secure ’ 

34 In the midst of this fine-spun ratiocination, an acadent Democraqr, as 
has happened, of which our Author seems not to be aware. 

i*j 1 1111 LMCveTftttietu 

One of ms acetdents, as a logician would say, has lost its at all 
subject one of the qualtjicattons he has been telhng us of, is, 
somehow or other, become vacant- the form of Government 
he designed it for, having unluckily slipped through his 
fingers in the handling. I mean Democracy , which he, and, 
accordmg to him, the Ancients, make out to be the Govern- 
ment of all Now ‘air is a great many; so many that, I much 
doubt. It will be rather a difficult matter to find these high and 
mighty personages power enough, so much as to make a 
decent figure with. The members of this redoubtable 
Commonwealth will be still worse off, I doubt, m pomt of 
subjects, than Trmculo in the play, or than the potentates, 
whom some late navigators found lording it, with might 
and mam, over a Spamsh settlement, there 

were three members of the Government, and they had one 
subject among them all ^ Let him examine it a httle, and it 
will turn out, I take it, to be preascly that sort of Govern- 
ment, and no other, which one can conceive to obtain, 
where there is no Government at all Our Author, we may 

^ See Hawkbswouth’s Voyages 

The condiQon of these imaginary sovereigns puts one in mind of the story 
of, I forget what King’s Fool The Fool had stuck himself op one day, with 
great gravity, in the Kmg’s*throne, with a stick, by way of a sceptre in one 
hand, and a ball m the other being asked what he was domg, he answered 
teigning ’ Much the same sort of reign, I take it, would be that of the members 
of our Author’s Democracy 
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remember, had shrewd doubts about the existence of a state 
of nature ^ grant him his Democracy, and it exists m his 
Democracy ® 

The quahfica- 35 The qualification of goodness, I think it was, that 
belonged to the Government of all, while there was such a 
vacant Government This havmg taken its flight, as we have seen, 

to the region of nonentities, the qualification that was designed 
for It remains upon his hands he is at liberty, therefore, to 
make a compliment of it to Aristocracy or to Monarchy, 
which best suits him Perhaps it were as well to give it to 
Monarchy, the tide of that form of Govenunent to its own 
pecuhar qualification, power, being, as we have seen, rather 
an equivocal one- or else, which, perhaps, is as good a way 
of setthng matters as any, he may set them to cast lots. 

' V supra, ch I, par 6 

* What IS curious is, that the same persons who tell you (having read as 
much) that Democracy is a form of Government under which the supreme 
power IS vested m all the members of a state, will also tell you (having also 
read as much) that the Atbouan Commonwealth was a Democracy Now 
the truth is, that m the Athenian Commonwealth, upon the most moderate 
compuuaon, it is not one tenth part of the inhabitants of the Athenian state 
that ever at a nme partook of me supreme power women, children, and 
slaves, being taken into the account “ Civil Lawyers, indeed, will tell you, 
with a grave face, that a slave is nabody, as Common Lawyers will, that a 
bastard is the son of nabody But, to an unprejudiced eye, the condition of a 
state IS the condition of all the mdividuals, without distmction, that compose 

It 

* See, among Mr Hume’s Essays, that on the populousness of ancient nations 



CHAPTER III 


BRITISH CONSTITUTION 

1 With a set of (/dfd, such aswehaveseeninthclastchapter, OHrHurWj 
we may judge whether our Author can meet with any difS- 

culty in proving the British Constitution to be the best of all tutton 
possible governments, or mdced any thing else that he has a 
mind In his paragraph on this subject there ate several 
things that lay claim to our attention But it is necessary 
we should have it under our eye 

2 ‘But happily for us m this island the British Constitution The paragraph 
has long remained, and I trust will long contmue, a standing 
exception to the truth of tins observauon For, as with us 

the executive power of the laws is lodged in a smgle person, 
they have all the advantages of strength and dispatch that are 
to be found in the most absolute monarchy and, as the legisla- 
ture of the kingdom is entrusted to three distmct powers 
entirely independent of each other, first, the Kang, secondly, 
the Lords Spiritual and Temporal, which is an aristocratical 
assembly of persons selected for their piety, their birth, their 
wisdom, their valour, or their property, and thirdly, the 
House of Commons, freely chosen by the people from among 
themselves, which makes it a kmd of democracy, as this 
aggregate body, actuated by different sprmgs, and attentive 
to different interests, composes the British Parliament, and 
has tlic supreme disposal of every thing, there can no m- 
convenience be attempted by either of the three branches, 
but Will be withstood by one of the other two , each branch 
being armed with a negative power sufficient to repel any 
innovation which it shall thmk mexpedient or dangerous ’ 

3 ‘Here then is lodged tlie sovereignty of the British And that whuh 
Constitution, and lodged as beneficially as is possible 

society. For in no other shape could we be so certam of find- 
ing the three great qualities of Government so well and so 
happily united If the supreme power were lodged m any 
one of the three branches separately, we must be exposed to 
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the inoonvemencies of either absolute monarchy, aristocracy, 
or democracy; and so want two of the prmcipal mgredients 
of good polity, either virtue, wisdom, or power if it were 
lodged m any two of the branches, for instance, in the Kmg 
and House of Lords, our laws might be providently made 
and well executed, but they might not always have the good 
of die people in view if lodged m the King and Commons, 
we should want that circumspection and mediatory caution, 
which the wisdom of the Peers is to afford if the supreme 
rights of legislature were lodged m the two Houses only, and 
the Kmg had no negative upon their proceedings, they might 
be tempted to encroach upon the royal prerogative, or perhaps 
to abohsh the kingly office, and thereby weaken (if not totally 
destroy) the strength of the executive power But the 
constitutional government of this island is so admirably 
tempered and compounded, that notlung can endanger or hurt 
It, but destroying the equilibrium of power between one 
branch of the legislature and the rest For if ever it should 
happen that the independence of any one of the three should 
be lost, or that it should become subservient to the views of 
either of the other two, there would soon be an end of our 
constitution The legislature would be changed from that 
which was origmally set up by the general consent and 
fundamental act of the society, and such a change, however 
effected, is, accordmg to Mr Locke (who perhaps, carries his 
theory too far) at once an entire dissolution of the bands of 
Government, and the people would be reduced to a state of 
anarchy, with liberty to constitute to themselves a new 
legislative power ’ 

Executive 4. In considenng the first of these two paragraphs, m the 
pow^—the pjjce, the phenomenon we should httle expect to see 

tncongruously iroiti any thing that goes beiore, is a certain executive power^ 
introduced that now, for the first time, bolts out upon us without warn- 
ing or mtroduction. 

The power, the only power our Author has been speaking 
of all along till now, is the legislative. ’Tis to this, and this 
alone, that he has given the name oi,‘ sovereign power’ 'Tis 
this power, the different distributions of which he makes 
the characteristics of his three different forms of government 
’Tis with these different distributions, distributions made of 
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the legislative power, that, according to his account, are 
connected the several qualifications laid down by him, ‘as 
rcqmsites for supremacy.’ qualifications m the possession of 
which consist aU the advantages which can belong to any 
form of Government. Cqmmg now then to the Bntish 
Constitution, it is in the superior degree m which these 
qualifications of the legislative body are possessed by it, that 
Its pecuhar excellence is to consist It is by possessing the 
qualification of strength, that it possesses the advantage of a 
monarchy But how is it then that, by his account, it possesses 
the quahfication of strength’ By any disposition made of the 
legislative power’ By the legislative power’s bemg lodged in 
the hands of a smgle person, as in the case of a monarchy’ 

No, but to a disposition made of a new power, which comes 
in, as It were, in a parenthesis, a new power which we now 
hear of for the first nme, a power which has not, by any 
description given of it, been distmguished from the legislative, 
an executive, 

5 What then is this same executive power’ I doubt our Difficulty of 
Author would not find it a very easy matter to mform us 
‘Why not’’ says an objector — ‘is it not that power which in conira-disimct to 
this country the Kmg has m addition to his share m the 
legislative’’ Be it so the difficulty for a moment is staved off 
But that It IS far enough from being solved, a few questions 
will soon show us Tins power, is it that only which the 
King really has, or is it all that he is said to have’ Is it that only 
which he really has, and which he exercises, or is it that also, 
which although he be said to have it, he neither does exercise, 
nor may exercise’ Does it include judiciary power or not’ 

If It does, does it include the power of making as well 
particular decisions and orders, as general, permanent, sponta- 
neous regulations of procedure, such as are some of those we 
see made by judges’ Doth it include supreme mihtary power 
and that as well m ordinary as in a time of martial law’ Doth 
It mclude the supreme fiscal power and, m general, that 
power which, extending as well over the pubhc money as 
over every other article of pubhc property, may be styled 

* By fiscal power I mean that which m this country is exerased by v, hat is 
called the Board of Treasury 
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the dispensatonal^'? Doth it include the power of granting 
patents for inventions, and charters of mcorporation? Doth 
It include the nght of making bye-laws in corporations? 
And IS the right of making bye-laws ui corporations the 
superior right to that of conferring the power to make them, 
or IS It that there is an executive power that is superior to a 
legislative? This executive agam, doth it include the right of 
substituting the laws of war to the laws of peace, and vice 
versa, the laws of peace to the laws of war? Doth it mclude 
the right of restraining the trade of subjects by treaties with 
foreign powers? Doth it mclude the nght of dehvermg 
over, by virtue of the like treaties, large bodies of subjects to 
foreign laws? — He that would understand what power is 
executive and not legislanve, and what legislative and not 
executive, he that would mark out and delineate the different 
species of constitutional powers, he that would describe 
either what is, or what ought to be the constitution of a country, 
and particularly of this country, let him think of these things 
Independence 6 In the next place we are told in a parenthesis (it bemg a 
'amtuudL the plam as to be taken for granted) that ‘each of these 

three branches branches of the Legislature is independent,' — yes, ‘entirely 
of the Govern- independent,’ of the two others — Is this then redly the case? 

Those who consider the influence which the King and so 
many of the Lords have in the election of members of the 
House of Commons, the power which the King has, at a 
minute’s warmng, of putting an end to the existence of any 
House of Commons, those who consider the influence which 
the Kmg has over both Houses, by offices of dignity and profit 
given and taken away agam at pleasure , those who consider 

* By dtspensatorial power I mean as well that which is exercised by the 
Board of Treasury, as those others which are executed in the several offices 
styled with us the War Office, Admiralty Board, Navy Board, Board of 
Ordnance, and Board of Works excepting from the business of all these 
offices, the power of appointing persons to fill other subordinate offices a 
power which seems to be of a disQnct nature from that of making disposition 
of any article of public property 

Power, politic^ power, is either over persons or over things The powers, 
then, that have been mentioned above, in as far as they concern things, ate 
powers over such things as arc the property of the.pubhc powers which differ 
m this from those which constitute pnvate ownership, m that the former are, 
m the main, not beneficial (that is, to the possessors themselves) and indiscrim- 
inate, but fiduciary, and limited m their exercise to such acts as are conduave to 
the speaal purposes of public benefit and secunty 
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that the King, on the other hand, depends for his daily bread 
on both Houses, but more particularly on the House of 
Commons; not to mention a variety of other arcumstances 
that might be noticed m the same view, will judge what 
degree of precision there was in our Author’s meanmg, when 
he so roundly asserted the affirmative 

7 One parenthesis more for this sentence teems with A happy dis- 
parenthesis withm parenthesis. To this we are mdebted for a 
very mteresting piece of inteUigcnce nothmg less than a full htgh station 
and true account of the personal ments of the members of 
the House of Lords for the time bemg This he is enabled to 
do by means of a contrivance of his own, no less sipple than 
It is ingenious to wit, that of looking at their titles It is by 
looking at men’s titles that he perceives, not merely that they 
ought to possess certam merits, not that there is reason to wish 
they may possess them, but that they do actually possess them, 
and that it is by possessing those ments that they came to 
possess these titles Seeing that some are bishops, he knows 
chat they are pious seemg that some are peers, he knows 
that they are wise, rich, valiant.* 

' ‘The Lords spiritual and temporal, (p 50] which, says our Author, ‘is 
an anstocratical assembly of persons selected for their piety, their birth, their 
wisdom, their valour, or their property ’ 

I have distributed, I think, these endowments, as our Author could not but 
uitend tlicy should be distributed Birth, to such of the members of that 
assembly as have thcit seat m it by descent and, as to those who mav chance 
from time to time to sit there by creation, wisdom, valour, and property m 
rommiin among the temporal peers, and pietv, smgly but entirely, among my 
Lords the Bishops As to the other three endowments, if there were any of 
them to which these nglit reverend persons could lay anv decent claim, it 
would be wisdom but since worldly wisdom is what it would be an ill com- 
pliment to attribute to them, and the wisdom which is from above 15 fairly 
mcluded under piety, I conclude that, when secured in the exclusive possession 
of this grand virtue, they have all that was intended them There is a remark- 
able penod m our history, at wluch, ineasunng by our Author’s scale, these 
three virtues seem to have been at the boding point It was in Queen Anne’s 
reign, not long after the time of the hard frost I mean m the year 1711 In 
that auspicious year, these three virtues issued forth, it seems, with such 
exuberance, as to furiush merit enough to stock no fewer than a dozen respect- 
able persons, who, upon the strength of it, were all made Barons m a day 
Unhappily indeed, so httle read was a nght reverend and contemporary 
lustorian,’ in our Author’s method of ‘discerning of spirits,’ as to fancy, it was 
neither more nor less than the necessity of makmg a majority that introduced 
so large a body of new members thus suddenly mto the house But I leave it to 
those who are read m the history of that time, to judge of the groimd there 

•* See Bishop Burnet’s History of his own Times Vol 2 
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Supposed quail- 8. The more we consider the apphcation he makes of the 
rtree common-place notions concerning the three forms of Govem- 
^Government mcnt to our own, the more we shall see the wide difference 
not applicable to there IS between readmg and reflecting Our own he finds 
our own ^ combmation of these three It has a Monarchical 

branch, an Anstocratical, and a Democratical. The Ansto- 
cratical is the House of Lords; the Democratical is the House of 
Commons Much had our Author read, at school, doubtless, 
and at college, of the wisdom and gravity of the Spartan 
senate . somethmg, probably, m Montesquieu, and elsewhere, 
about the Venetian He had read of the turbulence and ex- 
travagance of the Atheman mob Full of these ideas, the House 
of Lords were to be our Spartans or Venetians, the House of 
Commons, our Athemans With respect then to the point of 
wisdom, (for that of honesty we will pass by) the consequence 
IS obvious The House of Commons, however excellent m 
pomt of honesty, is an assembly of less wisdom than that of 
the House of Lords This is what our Author makes no 
scruple of assunng us A Duke’s son gets a seat m the House 
of Commons There needs no more to make him the very 
model of an Atheman cobbler 

Wisdom why 9 Let US find out, if we can, whence this notion of the 
wmto" the wisdom in the members of a Democracy, and of the 

members of a abundance of It m those of an Aristocracy, could have had 
Democracy— its nse. We shall then see with what degree of propriety 
such a notion can be transferred to our Houses of Lords and 
Commons. 

In the members of a Democracy in particular, there is 
likely to be a want of wisdom — ^Why ’ The greater part bemg 
poor, are, when they begm to take upon them the manage- 
ment of affairs, uneducated bemg uneducated, they are 
illiterate being ilhterate, they are ignorant Ignorant, there- 
fore, and unwise, if that be what is meant by ignorant, they 
begm. Dependmg for their daily bread on the profits of some 

can be for so romanOc an imagination As to piety, the pecuhat endowment 
of the mitre, the stock there is of that virtue, should, to judge by the like 
standard, be, at all times, pretty much upon a level at all times, without ques- 
tion, at a maximum This is what we can make the less doubt of, since, with 
regard to ecclesiastical matters, in general, our Author, as m another place 
he assures us, has had the happmess to find, that ‘every thing is as it should be 

» Vol 4. Ch IV, p 49 
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petty traffic, or the labour of some manual occupation, they 
are nailed to the work-board, or the counter. In the business 
of Government, it is only by fits and starts that they have 
leisure so much as to act diey have no leisure to reJJect 
Ignorant therefore they continue.— But m what degree is this 
the case with the members of our House of Commons’ 

10 On the other hand, the members of an Aristocracy, —W present 
bemg few, are rich either they are members of the Ansto-'" 

cracy, because they are rich, or they are nch, because they 
are members of the Aristocracy. Bemg rich, they are edu- 
cated being educated, they are learned being learned, they 
are knowing They are at leisure to reflect, as well as act They 
may therefore naturally be expected to become more know- 
ng, that IS more wise, as they persevere. In what degree 
IS this the case with the members of the House of Lords 
more than with those of the House of Commons’ The 
fact IS, as every body sees, that either the members of the 
House of Commons are as much at leisure as those of the 
House of Lords, or, if occupied, occupied m such a way as 
tends to give them a more than ordinary insight mto some 
particular department of Government In whom shall we 
expect to find so much knowledge of Law as in a professed 
Lawyer’ of Trade, as in a Merchant’ 

11 But hold — Our Author, when he attributes to the ^y, aaordmg 
members of an Aristocracy more wisdom than to those of a 
Democracy, has a reason of his own Let us endeavour to 
understand it, and then apply it, as we have apphed the others. 

In Aristocratical bodies, we are to understand there is more 
experience-, at least it is intended by some body or other there 
should he. which, it seems, answers the same purpose as if 
there was ‘In Aristocracies,’ says our Author, ‘there is more 
wisdom to be found, than m the other frames of Government, 
bemg composed,’ continues he, ‘or intended to be composed, 
of the most experienced citizens On this ground then it is, 
that we are to take for granted, that the members of the 
House of Lords have more wisdom among diem, than those 
of the House of Commons It is this article of experience that, 
bemg a qualification possessed by the members of an Ansto- 
cratical body, as such, m a supenor degree to that in which it 
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can be possessed by a democratical body, is to afford us a 
particular ground for attributing a greater share of wisdom 
to the members of the upper house, than to those of the 
lower 

Superiority of 12 How IS It that a member of an aristocracy, as such, 
how^r'^a%oof^^’ ^ things, to have attained more experience than the 
ofsupenonty o/tn-cmber of a democracy, our Author has not told us, nor 
loisdom what It is this experience is to consist of Is it expenence of 
thmgs preparatory to, but different from, the business of 
govermng^ This should rather go by the name of knowledge 
Is It expenence of the busmess itself of govermng^ Let us see 
For the rnember of the one body, as of the other, there must 
be a time when he first enters, upon this busmess They both 
enter upon it, suppose, on tlje same day Now then is it on 
that same day that one is more experienced in it than the 
otlier’ or is it on that day ten years’ 

How far am- 13 Those indeed who recollect what we observed but 
now,i may answer without hesitation, — on that day ten years 
general The reason was there given It is neither more nor less, than 
that want of leisure which the bulk of the numerous members 
of a Democracy must necessarily labour under, more than 
those of an Aristocracy But of this, what mtimation is there 
to be collected, from any thmg tliat has been suggested by our 
Author’ 


How far to our 
House of Lords 
m particular 


14 So much with respect to Aristocracies m general It 
happens also by accident, that that particular branch of our 
own government to which he has given the name of the 
Aristocratical, — the House of Lords, — has actually greater 
opportumties of acquinng the qualification of experience, 
than that other branch, the House of Commons, to which 
he has given the name of the democratical But to what is 
this owing’ not to any thing in the characteristic natures of 
those two bodies, not to the one’s being Aristocratical, and 
the other Democratical, but to a circumstance, entirely foreign 
and accidental, which we shaU see presently. But let us 
observe his reasomng The House of Lords, he says, is an 
assembly that behoves to have more wisdom in it, than the 
House of Commons This is the proposition Now for the 
proof The first is an Aristocratical assembly, the second a 


' V supra, par 9 
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Democratical. An Anstocraocal assembly has more experience 
than a Democratical, and on that account more wisdom. 
Therefore the House of Lords, as was to be proved, has more 
wisdom than the House of Commons. Now, what the whole 
of the argument rests upon, we may observe, is this fact, 
that an Anstocratical assembly, as such, has more experience 
than a Democratical one, but this, with Anstocratical assem- 


bhes m general, we see, is not, for any reason that our Author 
has given us, the case At the same time with respect to our 
House of Lords m particular, m companson with the House 
of Commons, it does happen to be the case, owmg to this 
simple circumstance • the members of the House of Lords, 
when once they begin to sit, sit on for hfe tho^ of the 
House of Commons only from seven years to seven years, 
or It may happen, less 


15 In spealung, however, m this place, of experience, I What u to be 

would rather be understood to mean opportumtv of acquinne 

, V ^ ^ ^ the word expe- 

cxpcrience, than cxpenence itselt For actual experience nence ’ 
depends upon other concurrent causes 

16 It IS, however, from supenonty of experience alone, <>/ 

that our Author denves supenonty of wisdom He has, 

mdeed, the proverb m his favour. ‘Expenence,’ it has been wisdom 
said of old, ‘is the Mother of Wisdom ’ be it so , — but then 


Interest is the Father There is even an Interest that is the 


Father of Expenence. Among the members of the House of 
Commons, though none so poor as to be illiterate, are many 
whose fortunes, accordmg to the common phrase, are yet to 
make The fortunes of those of the House of Lords (I speak 
m general) are made already. The members of the House of 
Commons may hope to be members of the House of Lords 
The members of the House of Lords have no higher House of 
Lords to nse to Is it natural for those to be most aenve 


who have the least, or those who have the most mterest to be 


so? Arc the expenenced those who are the least, or those 
who are the most active^ Does experience come to men when 
asleep, or when awake? Is it the members of the House of 
Lords that are the most active, or of the House of Commons? 
To speak plam, is it iti the House of Lords that there is most 
business done, or m the House of Commons? Was it after 
thefsh was caught that the successor of St Peter used the 
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net, or was it before 7^ In a word is there most wisdom ordinarily 
where there is least, or where there is most to gam by bemg 
wise.* 

Mediatory 17. A word or two more with respect to the charactenstic 

^ Author states them, of the higher 
Vince of the assembly of our legislature Experience is, in virtue of their 
^rds bemg an aristocratical assembly, to afford them wisdom: 

thus far we were arrived before. But he now pushes the 
deducaon a step farther — Wisdom is to afford them ‘circum- 
spection and mediatory caution’ , qualifications which it seems 
as if we should see nothmg of, were it not for them. Let us 
now put a case. The business, mdeed, that originates m the 
House of Lords is, as thmgs stand, so httle, that our Author 
seems to forget that there is any. However, fpmc there is 
' A bill then originates with the Lords, and is sent down to 

the Commons — As to ‘circumspection’ I say nothmg that, 
let us hope, IS not wantmg to either House But whose 
provmce is ‘mediatory cauaon,’ now? 

The Demcfo- 18. Thus much concermng these two branches of our 
ow contmue what, accordmg to our 

upon our Author’s principles, they are at present" the House of Lords 
^r's principles, the Anstocratical branch, the House of Commons the 

A httle while and we shall see them so, but 
Aristocratical agam a httle while, perhaps, and we shall not see them so. 

By what characteristic does our Author distmguish an 
Anstocratical legislative body from a Democradcal one’ By 
that of number, by the number of the persons that compose 
them, by that, and that alone for no other has he given 

' Every body has heard the story of him who, from a fisherman, was made 
Archbishop, and then Pope While Archbishop, it was his custom every day, 
after dinner, to have a frshmg net spread upon his table, by way of a memento, 
as he used to say, of the meanness of his ongmal This frracal ostentation of 
humility was what, m those days, contnbuted not a httle to the mcreasc of 
his reputation Soon after his ejcaltation to St Peter’s chair, one of his 
mtunates was taking notice to him, one day when dinner was over, of the 
table's not bemg decked as usual ‘Peace,’ answered the Holy Father, ‘when 
the fish IS caught, there is no occasion for the net * 

* In^the House of Commons itself, is it by the opulent and mdependent 
Country gentlemen that the chief busmess of the House is transacted, or by 
aspinng, and perhaps needy Coumers ? The man who would persevere m the 
toil of Government, without any other reward than the favour of the people, 
is certainly the man for the people to make choice of But such men are at 
best but rare Were it not for those children of Corruption we have been 
speaking of, the busmess of the state, I doubt, would stagnate 
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Now, therefore, to judge by that, the House of Lords, at 
present, indeed, (5 the Anstocratical branch: the House of 
Commons m comparison at least with the other, the Demo- 
cratical. Thus far is well. But should the list of nobihty swell 
at the rate we have sometimes seen it, there is an assignable 
period, and that, perhaps, at no very enormous distance, at 
which the assembly of the Lords will be more numerous 
than that of the Commons. Which will then be the Ansto- 
cratical branch of our Legislature? Upon our Author’s 
prmaples, the House of Commons Which the Democratical ? 

The House of Lords 

19 The final cause we are to observe, and fimshmg exploit, All-perjeaum 
the 'portus et sahhatum,' as Lord Bacon might perhaps 
called it,^ of this sublime and edifymg dissertation, is this mithemattcally 
demonstratiotl, he has been givmg us, of the perfection of the demonstrate. 
Bntish Form of Government This demonstration (for by no 
less a tide ought it to be called) is founded, we may have 
observed, altogether upon the properties of numbers 
properties, newly discovered indeed, and of an extraordmary 
complexion, moral properties; but properties, however, so it 
seems, of numbers * ’Tis m the nature then of numbers we 
shall find these charactensac properties of the three Forms of 
Government, if anywhere. Now the properties of numbers 
arc umversally allowed to be the proper subject of that 
mode of demonstration which is called mathematical. The 
proof our Author has given has therefore already m it the 
essence of such a demonstration To be complete at aD 
pomts. It wants nothmg but the form This deficiency is no 
other than what an undcr-rate workman might easily supply. 

A mere technical operation does the busmess That humble 
task It shall be my endeavour to perform The substantial 
honour I ascribe wholly to our Author, to whom only it is 
most due. 

* It IS what he says of Theology with respea to the Saences. — V Augm 
Scient L VIU c m p 97 
’ V supra, ch II pars 24, 32, pp 63, 66 
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TV Jemom/ra- 20 , PROPOSITION. THEOREM 

tion drawn upm nr 

form The Bntish Government is all-periect 


Demonstration 


By definition, 


Agam, by defini- 
tion, 

Also, 

Also, 


Put 

Put also 

Now then, by as- 
sumption. 

Also, 

Also, 

Rejecting — wis- 
dom — honesty^ 

m [7] 

Also rejectmg — 
strength — wis- 
dom in [8] 

Also rejeaing — 
strength — wis- 
dom m [9] 

Puttmg together 
the expressions 
[10], [11], and 

[12], 

But by the defim- 
tions [i], [2], 
[3]. [4], and the 
suppositions [j] 
[ 6 ], 


1 

2 


The British Government= Monarchy + 
Aristocracy +Democracy 
Monarchy=the Government of i 


3 

4 

3 

6 

7 


Democracy = the Government of all 
Anstocracy=the Government of some 
number between i and all 
All— 1,000,000 

The number of governors in an Arlsto- 
cracy=l,ooo 

I has+strength — wisdom — honesty 


8 

9 

10 


1,000 has -f wisdom — strength — 

honesty 

1,000,000 has-f-honcsty — strengtli — 
wisdom 
1 hasH-strength 


ri 


1,000 has + wisdom 


12 


14 


1,000,000 has+honesty 


1+1,000+1,000,000 has strength+ 
wisdom + honesty 


The Bntish Governmental +1,000+ 
1,000,000 


^ Which IS done without my sort of ceremony, the quantities marked m 
the step with the negative sign, bemg as so mmy fluents, which are at a maxi- 
mum, or a mimmum, just as happens to be most convement 
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Therefore, by [13] The British Govcmmeiit has+strength 
+wisdom +hoiiesty. 

Changing the ex- The British Government is all-power- 
pression ful -fall-wise -fall-honest 

But by definition 17 AU-powerfulf all-wisef all-honest= 
all-perfect 

Therefore, by [16] 18 The British Govcmm^t is all-perfect, 
and [17] Q E D 

Scholium After the same manner it may be proved 
to be all-weak, all-fooltsh, and all-knavish 

21 Thus much for the Bntish Constitution, and for the CDnc/MnoB of 
grounds of that pre-emmence which it boasts, I trust, indeed, 
not without reason, above all others that are known Such 
IS the idea our Author gives us of those grounds — ‘You are 
not satisfied with it then,’ says some one— Not perfectly — 

‘What is tlicn your own^’ — In truth this is more than 1 have 
yet quite settled I may has e settled it with myself, and not 
think It worth the giving but if ever I do tlimk it worth the 
giving. It will hardly be in the form of a comment on a digres- 
sion stuffed into the belly of a definition At any rate it is not 
likely to be much wished for, by those, who have read wliat 
has been given us on this subject by an ingcmous foreigner" 
since It is to a foreigner wc were destined to owe the best 
idea that has yet been given of a subject so much our own 
Our Author has copied but Mr de Lolme has thought 
The topic which ottt Author has thus brought upon the 
carpet (let any one judge with what necessity) is in respect to 
some parts of it that wc have seen, rather of an mvidious 
nature Since, however, it has been brought upon the carpet, 

I have treated it with that plainness with which an Enghshman 
of all others is bound to treat it, because an Englishman may 
thus treat it and be safe I have said what the subject seemed 
to demand, without any fear indeed, but without any wish, to 
give offence resolvmg not to permit myself to consider how 
this or that man might chance to take it I have spoken with- 
out sycophanacal respects mdeed, yet I hope not without 
decency certainly without any party spleen I chose rather 
to leave it to our Autlior to compUment men in the lump: 
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and to stand aghast with admiration at the virtues of men 
unknown.^ Our Author will do as shall seem meet to him. 
For my part, if ever I stand forth and smg the song of eulogy 
to great men, it shall be not because they occupy their station, 
but because they deserve it 

* V supra, par 7 
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RIGHT OF THE SUPREME POWER TO MAKE LAWS 

1 We now come to the third topic touched upon in the Subjea of the 
digression; namely, the right, as our Author phrases it, which 

the Supreme Power has or makmg laws. And this topic ij, awr 
occupies one pretty long paragraph The title here given to it Author 
is the same which in the next succeedmg paragraph he has 
found for it himself This is fortunate* for, to have been 
obliged to find a title for it myself, is what would have been 
to the last degree distressmg To entitle a discourse, is to repre- 
sent the drift of it But, to represent the drift of this, is a task 
which, so long at least as I confine my consideration to the 
paragraph itself, bids defiance to my utmost efforts. 

2 ’Tis to another passage or two, a passage or two that we J>ifi of 
have already seen startmg up m distant parts of this digression, conjectured 
that I am mdebted for such conjectures as I have been able to 

make up. 

These conjectures, however, I could not have ventured 
so far to rely on, as on the strength of them to have furmshed 
the paragraph with a title of my own frammg The danger 
of misrepresentation was too great, a kind of danger which a 
man cannot but he imminently exposed to, who ventures to 
put a precise meanmg upon a discourse which m itself has 
none. That I may just mention, however, m this place, the 
result of them, what he is really aimmg at, I take it, is, to 
inculcate a persuasion that m every state there must subsist, 
m some hands or other, a power that is absolute. I mention 
It thus prematurely, that the reader may have some clue to 
gmde him m his progress through the paragraph, which it is 
now time I should recite 

3 ‘Havmg,’ says our Author, ‘thus cursorily considetedThe para^aph 
the three usual species of government, and our own smgular '‘cited. 
constitution, selected and compounded from them 3l, I 
proceed to observe, that, as the power of makmg laws 
constitutes the supreme authority, so wherever the supreme 
authority m any state resides, it is the right of that auuionty 



The sense of 
considered m 
Itself • 

The leading 
argument in it 
nugatory 


84 A FRAGMENT oA GOVERNMENT 

to make laws, that is, in the words of our definition, to 
prescribe the rule of civil action. And this may be discovered 
from the very end and mstitution of civil states For a state 
is a collective body, composed of a multitude of mdividuals 
umted for their safety ana convemence, and uitendmg to act 
together as one man If it therefore is to act as one man, it 
ought to act by one uniform will But m as much as pohtical 
commumties are made up of many natural persons, each of 
whom has his particular will and inclmation, these several 
wills cannot by any natural umon be joined together, or tem- 
pered and disposed mto a lastmg harmony, so as to constitute 
and produce that one umform will of the whole. It can 
therefore be no otherwise produced than by a political umon, 
by the consent of all persons to submit their own private 
wills to the wiU of one man, or of one, or more assembhes of 
men, to whom the supreme authority is entrusted and this 
will of that one man, or assemblage of men is, in different 
states, accordmg to their different constitutions, understood 
to be law ’ 

It 4 The other passages which suggested to me the construc- 
tion I have ventured to put upon this, shall be mentioned by 
and by First, let us try what is to be made of it by itself. 

5 The obscurity m which the first sentence of tins para- 
graph IS enveloped, is such, that I know not how to go about 
bnngmg it to light, without borrowmg a word or two of 
logicians. Laymg aside the preamble, the body of it, viz 'as 
the power of making laws constitutes the supreme authority, 
so wherever the supreme authority in any state resides, it is 
the right of that authority to make laws,’ may be considered 
as constituting that sort of syllogism which logicians call an 
enthymeme. An enthymeme consists of two proposttwns , a 
consequent and an antecedent ‘The power of making laws,’ says 
our Author, ‘constitutes the supreme authority.’ This is his 
antecedent From hence it is he concludes, that ‘wherever the 
supreme authority in any state resides, it is the right of that 
authority to make laws ’ This then is his consequent 

Now so It IS, that this antecedent, and this consequent, for any 
difference at least that I can possibly perceive in them, would 
turn out, were they but correctly worded, to mean precisely 
the same thuig for, after^saymg that ‘the power of making 
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laws constitutes the supreme authority,' to tell us that, for 
that reason, ‘the supreme authority’ is (or has) the power (or 
the right) of makmg laws, is giving us, I take it, much the 
same sort of information, as it would he to us to be told that 
a thing IS so, because it is so a sort of a truth which there seems 
to be no very great occasion to send us upon ‘discovermg, m 
the end and mstitution of civil states ’ That by the ‘sovereign 
power,’ he meant ‘the power of making laws;’ this, or some- 
thing like It, IS no more indeed than what he had told us over 
and over, and over agam, with singular energy and anxiety, 
in his 46th page, in his 49th, and m, I know not how many, 
pages besides always taking care, for precision’s sake, to give 
a httle variety to the expression the words ‘power and 
‘authority, sometimes, seemingly put for the same idea; 
sometimes seemingly opposed to each other* both of them 
sometimes denoting the jictttwus bemg, the abstract quality, 
sometimes the real bemg or bemgs, the person or persons 
supposed to possess that quality — Let us disentangle the sense 
from these ambiguities, let us learn to speak distmctly of the 
persons, and of the quality we attribute to them , and then let us 
make another effort to find a meanmg for tins perplexuig 
passage 

6 By the ‘supreme authority’ then, (we may suppose our The antcerdeni 
Author to say) ‘I mean the same thmg as when I say the power 
of makmg laws ’ This is the proposition we took notice of 
above, under the name of the antecedent This antecedent then, 
we may observe, is a definition a defimtion, to wit, of the 
phrase ‘supreme authority ’ Now to define a phrase is, to 
translate it mto another phrase, supposed to be better under- 
stood, and expressive of the same ideas The supposition here 
then IS, that the reader was already, of himself, tolerably well 
acquainted with the import of the phrase ‘power of makmg 
laws ’ that he was not at all, or was however less acquamted 
with the import of the phrase ‘supreme authority ’ Upon this 
supposition then, it is, that m order to his bemg made clearly 
to understand the latter, he is mformed of its bemg synony- 
mous to the former Let us now mtroduce the mention of the 
person let us add the word ‘person to the defimoon, it will be 
the same defimtion still m substance, only a httle more fully 
and precisely worded For a person to possess the supreme 
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authority, isfor a person to possess the power of making laws. 
This then is what m substance has been akeady laid down in 
the antecedent 

The conseijuent 7. Now let US consider the consequent ; which, when detached 
new staled jgg context, may be spoken of as makmg a sentence of 

Itself ‘Wherever,’ says he, ‘the supreme authority m any 
state resides, it is the right of that authority to make Laws ’ — 
By 'wherever I take it for granted, he means, ‘in whatever 
persons ’ by 'authority' m the former part of the sentence, — 
power, by the same word, 'authority' m the latter part of the 
' sentence, — persons Corrected therefore, the sentence will 

stand thus In whatever persons m any state the supreme power 
resides, it is the right of those persons to make Laws 
That It IS tdenii- 8 The only word now remammg undisposed of, is the 
Tnt what to think of this, indeed I know 

not whether our Author had a meamng m it, or whether he 
had none It is inserted, we may observe, m the latter part 
only of the sentence it appears not in the former Concerning 
this omission, two conjectures here present themselves it 
may have happened by accident, or it may have been made by 
design If by acadent, then the case is, that the idea annexed 
to the word 'right' is no other than what was meant to be 
included m the former part of the sentence, in which it is not 
expressed, as well as m the latter, m which it is In this case it 
may, without any change m the signification, be expressed in 
both Let It then be expressed, and the sentence, take it 
altogether, wiU stand thus In whatever persons the right of 
exercismg supreme power m any state resides, it is the right of 
those persons to make Laws If this conjecture be the true one, 
and I am apt to think it is, we see once more, and, I trust, 
beyond all doubt, that the consequent m this enthymeme is but 
a repetition of the antecedent We may judge then, whether it 
IS from any such consideration as that of ‘the end and institu- 
tion of avd states,’ or any other consideration that we are 
likely to gam any further conviction of the truth of this 
conclusion, than it presents us of itself. We may also form 
some judgment beforehand, what use or meamng there is 
hkely to be m the assemblage of words that is to follow. 

-~ 0 T else nothing 9. What IS possible, notwithstanding, however improbable, 
to the purpose onussion we have been speaking of was designed 
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In this case, what we are to understand is, that the word 
‘right' was meant to mtroduce a new idea ^to this latter part 
or the sentence, over and above any that was meant to be 
suggested by the former ‘Right' then, according to this con- 
struction, m the one place, is to be considered as put m 
contradistinction to fact in the other The sense is then, that 
whatever persons do actually exercise supreme power, (or what, 
accordmg to the antecedent of the enthymeme, is the same thmg, 
the power of making laws) those persons have the right to exercise 
it. But, m this case, neither does what is given as a consequence 
in any respect follow from the antecedent, nor can any thing be 
made of it, but what is altogether foreign to the rest of the 
discourse So much indeed, that it seems more consonant to 
probability, as well as more favourable to our Author, to 
conclude that he had no meamng at all, than that he had 
this 

10 Let us now try what we can make of the remainder of The rest of the 
the paragraph Being ushered m by the word ‘for,' it seems 
lay claim to the appellation of an argument This argument, drift ^ it 
settmg out, as we have seen, without an object, seems however 
to have found something like one at last, as if it had picked 
It up by the way This object, if I mistake it not, is to per- 
suade men, that the supreme power, (that is the person or 
persons m use to exercise the supreme power m a state) ought, 
m all pomts without exception, to be obeyed What men 
mtend, he says, to do when they are in a state, is to act, as if 
they were but ‘one man ’ But one man has but one will 
belongmg to him What they mtend therefore, or what they 
ought to mtend, (a shght difference which our Author seems 
not to be well aware of) is, to act as if they had but one will. 

To act as if they had but one will, the way is, for them to ‘jom’ 
all their wills ‘together ’ To do this, the most obvious way 
would be to jom them ‘naturally’ but, as wills will not splice 
and dovetail like deal boards, the only feasible way is to jom 
them ‘politically.’ Now the only way for men to join ^eir 
wills together politically, is for tliem all to consent to submit 
their wills to the will of one This one will, to which all 
others are to be subiditted, is the will of those persons who 
are m use to exercise the supreme power, whose wiUs agam, 
when there happens to be many of them, have, by a process 
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of which our Author has said nothing, been reduced (as we 
must suppose) into one ahready So far our Author’s argument. 
The above is the substance of it fairly given, not altogether 
with so much ornament, mdeed, as he has given it, but, I 
trust, with somewhat more precision The whole concludes, 
we may observe, with our Author’s favourite identical 
proposition, or something hke it, now for the twentieth time 
repeated 

IVeakness of it 11 Taking It altogether, it is, without question, a very 

to obedient'''" argument nor can any thing in the world answer 

the purpose better, except just in the case where it happens 
to be wanted Not but that a veteran antagonist, trained up 
m the regular and accustomed discipline of legal fencmg, 
such an one, indeed, might contrive perhaps, with due manage- 
ment, to give our Author the honour of the field But should 
some undisciphned blunderer, hke the Commissary’s land- 
lady, thrust m quart, when he should have thrust m tierce, I 
doubt much whether he might not get within our Author’s 
guard — I ‘mtend^’ — ‘I consent^’ — I ‘submit’ myself^ — ‘Who 
are you, I wonder, that should know what I do better than I 
do myself? As to “submitting my mil'’ to the wills of the 
people who made this law you are speaking of, — what I 
know IS, Hiat I never “intended” any such thing I abominate 
them, I tell you, and all they ever did, and have always said 
so and as to my ‘consent,’ so far have I been from giving it 
to their law, that from the first*to the last, I have protested 
agamst it with all my might.’ So much for our refractory 
disputant — What I should say to him I know but what our 
Author could find to answer to him, is more than I can 
iraagme ^ 

Apnorparor- 12 Let US now return and pick up those other passages 
supposed to have a respect to the same design that 

the object of this seems to be in view in this First comes the short introductory 

* One thing m the paragraph we are considering is observable, it is the 
concluding sentence, in which he brings together the ideas of law and will 
Here then, in the tail of a digression, he comes nearer in fact, though without 
bemg aware of it, to the giving a just and precise idea of a law, than m any 
part of the definition itself from whence he is digressing If, mstead of saying 
that a law is a will, he had called it the expression of a will, and that sort of ex- 
pression of a will which goes by the name of a command, his definition would, 
so far as this goes, have been cleat as well as right As it is, it is neither the one 
nor the other But of this more, if at all, m another place Thedefimtionoflaw 
IS a matter of too much mcety and importance to be dispatched m a note. 
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paragraph that ushers in the whole digression, a paragraph 
which, however short, and however imperfcrt with respect 
to the purpose of giving a general view of the contend of 
those which follow it, was, in despite of method, to expatiate 
upon this subject Upon this subject, mdeed, he does expatiate 
with a force of argument and energy of expression which 
nothmg can withstand ‘This, ’it begins, ‘will necessarily lead 
us into a short enquiry concerning the nature of society 
and civil government — This is all the mtimation it gives of 
the contents of those paragraphs we have exammed. Upon 
this before us it touches m energetic terms, but more energetic 
than precise — ‘And the natural' (it contmues) ‘and inherent 
right that belongs to the sovereignty of a state,’ {natural right, 
observe, that belongs to the sovereignty of a political society) 
‘wherever that sovereignty be lodged, of makmg and 
enforcmg laws ’ 

13 This IS not all The most emphaocal passage is yet Another 
behmd It is a passage m that short paragraph® which we found 

to contain such a variety of matter. He is there speakmg of 
the several forms of government now in being ‘However 
they began,’ says he, ‘or by what nght soever they subsist, 
there is and must ie m all of them a supreme, irresistible, absolute, 
uncontrolled authority, in which the jura siimmi imperii, or the 
rights of sovereignty, reside ’ 

14 The vehemence, the Sch'ot-ijv’, of this passage is re- Agitation he 
markable He ransacks the language he piles up, one upon 
another, four of the most tremendous epithets he can find, 

he heaps Ossa upon Pehon and, as if the Enghsh tongue did 
not furnish expressions strong or imposmg enough, he tops 
the whole with a piece of formidable Latimty. From all this 
agitation, it is plain, I think, there is a somethmg which he has 
very much at heart, which he wishes, but fears, perhaps, to 
brmg out undisguised; which in several places, notwithstand- 
ing, bursts out mvoluntarily, as it were, before he is well 
ready for it; and which, a certam discretion, getting at last 
the upper hand of propensity, forces, as we have seen, to 
dribble away in a stting of obscure sophisms Thus oddly 
enough it happens, that that passage of them all, which, if I 
1 1 Conun , p 47 ’1 Conun , p 48, supia, ch II, par 11. 



90 


A rlcAGMtNi ON OOViiKjSIMiirM 1 


mistake not, is the only one that was meant to be dedicated 
expressly to the subject, is the least exphat on ltd 
Came of tt 15 A courage much stauncher than our Author’s might 
have wavered here A task of no less mtncacy was here to be 
‘ travelled through, than that of adjusting the claims of those 
two jealous antagomsts. Liberty and Government. A more 
mvichous ground is scarcely to be found any where withm 
the field of pohtics Enemies encompass the traveller on every 
i side. He can scarce stir but he must expect to be assaulted 
with the war-whoop of pohtical heresy from one quarter 
or another Difficult enough is the situation of him, who, m 
these defiles, feels himself impelled one way by fear, and 
another by affection 

Resource he 16. To return to the paragraph which it was the more 
in 06 ““''- immediate business of this chapter to examine — Were the 
path of obscurity less familiar to our Author, one should be 
tempted to imagme he had struck into it on the particular 
occasion before us, m the view of extricatmg himself from 
this dilemma A discourse thus prudently mdeterminate 
might express enough to keep fair with the rulers of the earth, 
widiout settmg itself m direct array agamst the prejudices of 
the people Viewed by different persons, it might present 
different aspects to men in power it might recommend itself, 

I and that from the first, under the character of a practical 
1 lesson of obedience for the use of the people , while among 
the people themselves it might pass muster, for a time at least, 
in quality of a strmg of abstract scientific propositions of 
jurisprudence It is not till some occasion for making apphca- 
tion of It should occur, that its true use and efficacy would 
be brought to light The people, no matter on what occasion, 
begm to murmur, and concert measures of resistance Now 
then Ts the time for the latent virtues of this passage to be 
called forth. The book is to be opened to them, and in this 
passage they are to be shewn, what of themselves, perhaps, 
they would never have observed, a set of arguments cunously 
strung together and wrapped up, m proof of the umvers j 
expedience, or rather necessity, of submission a necessity 
which IS to anse, not out of the refledtion that the probable 

^ Another passage or two there is which might seem to glance the same 
way but these I pass over as less matenal, after those which we have seen 
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mischiefs of resistance are greater than the probable mischiefs oj 
obedience, not out of any such debatable consideration, but 
out of a something that is to be much more cogent and 
effectual- to wit, a certain metaphysico-kgal impotence, which 
IS to beget m them the sentiment, and answer all the purposes 
of a natural one Armed, and full of mdignation, our mal- 
contents are makmg their way to the royal palace In vam. 

A certam estoppel being made to bolt out upon them, m the 
manner we have seen, by the force of our Author’s legal 
engmecnng, their arms are to fall, as it were by enchantment, 
from their hands To disagree, to clamour, to oppose, to 
take back, in short, their wills agam, is now, they are told, 
too late It IS what cannot be done their wills have been put 
m hotchpot along with the rest they have ‘umted’, — they have 
‘consented,’ — they have ‘submitted ’ — Our Author having 
thus put his hook into their nose, they are to go back as they 
came, and all is peace An mgenious contrivance this enough 
but popular passion is not to be fooled, I doubt, so easdy 
Now and then, it is true, one error may be dnven out, for a 
time, by an opposite error one piece of nonsense by another 
piece of nonsense . but for barnng the door effectually and for 
ever against all error and all nonsense, there is nothmg hke 
the simple truth 

17 After all these pains taken to mculcate unreserved /'Koniutenry of 
submission, would any one have expected to see our Author 

himself among the most eager to excite men to disobedience Py^rmcr 
and that, perhaps, upon the most frivolous pretences’ m short, 
upon any pretence whatsoever’ Such, however, upon look- 
ing back a little, we shall find him I say, among the most 
eager, for other men, at least the most enhghtened advocates 
for liberty, are content with Icavmg it to subjects to resist, 
for their own sakes, on the footing of permission this will not 
content our Author, but he must be foremg it upon them as 
a pomt of duty 

18 ’Tis in a passage antecedent to the digression we aie The former pas- 
examming, but m the same section, that, speaking of the^"-?* 
pretended law of Nature, and of the law of revelation, ‘no 

human laws,’ he says, “should be suffered to contradict these.’^ 

The expression is remarkable It is not that no human laws 
* 1 Comm , p 42 
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Dangerous ten- 
dency of it 


should contradict them; but that no human laws should be 
SUFFERED to contradict them He then proceeds to give us an 
example. This example, one might thmk, would be such as 
should have the effect of softemng the dangerous tendency of 
the rule — on the contrary, it is such as cannot but enhance 
it,^ and, m the apphcation of it to the rule, the substance of 
the latter is agam repeated m still more exphcit and energetic 
terms ‘Nay,’ says he, speaking of the act he mstances, ‘if 
any human law should allow or enjoin us to commit it, we 
are bound to transgress that human law, or else we must 
offend both the natural and the divine ’ 

19 The propriety of tins dangerous maxim, so far as the 
Divme Law is concerned, is what I must refer to a future 
occasion for more particular consideration * As to the Law 
of Nature, if (as I trust it wdl appear) it be nothing but a 
phrase,® if there be no other medium for proving any act to 
be an offence agamst it, than the mischievous tendency of 
such act, if there be no ether medium for proving a law of the 
state to be contrary to it, than the inexpediency of such law, 
unless the bare unfounded disapprobation of any one who 
tlunks of It be called a proof, if a test for distinguislung such 
laws as would be contrary to the Law of Nature from such as, 
without being contrary to it, are simply inexpedient, be that 
which neither our Author, nor any man else, so much as 
pretended ever to give, if, in a word, there be scarce any law 


' It u that of murder In the word here chosen there lurks a fallacy which 
makes the proposmon the more dangerous as it is the more plausible It is too 
important to be altogether past over, at the same tune that a slight hint of it, lu 
this place, IS all that can be given Murder is killing under certain circumstances 
— Is the human law then to be allowed to define, in dernier ressort, what shall be 
those circumstances, or is it not’ If yes, the case of a 'human law allowing or 
enjoining us to commit it,’ is a case that is not so much as supposable i^ no, 
adieu to all human laws to the fire with out Statutes at large, our Reports, out 
Institutes, and all that we have hitherto been used to call our law books, 
our law books, the only law books we can be safe m trustmg to, are Puffendorf 
and the Bible 

* Accorthng to our Author, indeed, it should be to no purpose to make any 

separate mention of the two laws, smee the Divmc Law, he tells us, is but ‘a 
part of that of Nature • Of consequence, with respect to that part, at least, 
which IS common to both, to be contrary to the one, is, of course, to be con- 
trary to the other • 

* This IS what there would be occasion to shew more at large in exanuning 
some former parts of this section. 

■* 1 Comm , p 42 
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whatever but what those who have not hked it have found, 
on some account or another, to be repugnant to some text of 
scnpture, I see no remedy but that the lutural tendency of 
such doctrine is to impel a man, fay the force of consaence, 
to nsc up in arms against any law whatever that he happens 
not to luce What sort of government it is that can consist 
with such a disposition, I must leave to our Author to inform 
U5,.-. 

/ 20 It IS the pnnaple of utility, accurately apprehended Vu principle erf 
ahdl'tcadily applied, that affords the only clue to guide a man 
through these straits It is for that, if any, and for that alone iie'edi^Iues 
to furnish a decision which neither party shall dare m theory 
to disavow It IS something to reconcile men even in theoiy' 

They arc at least, somethwt’ nearer to an effectual umon, than 
when at variance as well m respect of theory as of practice 

21 In speaking of the supposed contract between King Jlincture for 
and people,^ I have already had occasion to give the desenp- 
non, and, as it appears to me, the only .genera/ dcscnption that 
can be given, of that juncture at which, and not before, 
resistance to government becomes commendable, or, in otlier 
words, reconcilable to just notions, whether of legal or not, 
at least of moral, and, if tliere be any difference, rehewus duty * 

What was there said was spoken, at the time, with reference 
to that particular branch of government which was then m 
question, tlie branch that in this country is admimstered by 
the King But if it was just, as apphed to that branch of 
government, and m this country, it could only be for the same 
reason tliat it is so when apphed to the whole of government, 
and that in any country whatsoever It is then, we may say, 
and not till tiien, allowable to, if not incumbent on, cveiy 
man, as well on the score of duty as of interest, to enter mto 
measures of resistance, when, accordmg to the best calcula- 
tion he IS able to make, the probable mischiefs of rcsistarue 
(speaking with respect to the commumty m general) appear 
less to him than the probable mischiefs of submission This then 
IS to him, that is to each man in particular, the juncture for 
resistance 

22. A natural qudstion here is — by what sign shall this Not dutracier- 
juncture be known? By what common signal alike conspicuous 
* Ch 1 • Sec Ch V par 7. note 1 
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and perceptible to all A question which is readily enough 
started, but to which, I hope, it will be almost as readily 
perceived that it is impossible to find an answer. Common 
sign for such a purpose, I, for my part, know of none he 
must be more than a prophet, I thuik, that can shew us one. 
For that which shall serve a particular person, I have already 
given one — ^his own mtemal persuasion of a balance of utility 
on the side of resistance. 

Freedom m a 23. Unless such a sign then, which I think impossible, can 
he shewn, ^e field, if one may say so, of the supreme governor’s 
' upm my hmt- authority, though not infinite, must unavoidably, I think, 
latum to the unless where limited hy express convention,^ be allowed to be 
Supreme Power j 5^^ narrower, or other bounds to it, 

under this constitution, or under any other yet freer constitu- 
tion, if there be one, than under the most despotic^Before the 
juncture I have been descnbmg were arrived, resistance, even 
m a country hke this, would come too soon were the juncture 
arrived already, the time for resistance would be come already, 
vmder such a government even as any one should call despotic 
Principal ctr- 24 In regard to a government that is free, and one that is 
which^doa whereui is it then that the difference consists^ Is it 

depend that those persons in whose hands that power is lodged which 
IS acknowledged to be supreme, have less power m the one 
than m the omer, when it is from custom that they denve it? 
By no means It is not that the power of one any more than 
of the other has any certam bounds to it. The distmction 
turns upon arcumstances of a very different complexion — 
on the manner m which that whole mass of power, which, 
taken together, is supreme, is, m a free state, distributed among 
the several ranks of persons that are sharers m it — on the 
source from whence then titles to it are successively derived — 
on the frequent and easy changes of condition between 
goverors and governed, whereby the mterests of the one class 
are more or less mdistmguishably blended with those of the 
other — on the responsibility of the governors, or the right 
which a subject has of havmg the reasons pubhely assigned 

^ This respects the case where oae state, has, upon terms, submitted itself to 
the government of another or where the govening bodies of a number of 
states agree to take directions m certam speemed cases, &om some body or other 
that IS dhstma from all of them consistmg of members, for mstance, appointed 



Ribrrii o> ;>u.tlem£ xOW£K lu mAa. . la. s 9s 

and canvassed of every act of power that is exerted over him: 

— on the liberty of the press; or the sccunty with which every 
man, be he or the one class or the other, may make known 
his complamts and remonstrances to the whole commumty • — 
on the liberty of public association , or the secunty with which 
malcontents may communicate their sentiments, concert 
their plans, and practise every mode of opposition short of 
actual revolt, before the executive power can be legally 
justified m disturbmg them 

25. True then, it may be, that, owmg to this last circum-ftwiom m a 
stance m particular, m a state thus arcumstanced, the 

to a revolution, if a revolution be necessary, is to appearance aife to resia- 
shorter, certainly more smooth and easy More likelihood, 
certainly there is of its bemg such a revolution as shall be the 
work of a number, and m which, therefore, the mterests of 
a number are hkcly to be consulted. Grant then, that by 
reason of these facihtating circumstances, the juncture itself 
may arnve sooner, and upon less provocation, under what is 
called 3. free government, than under what is called an absolute 
one grant this; — yet till it be arrived, resistance is as much too 
soon under one of them as under the other 

26. Let us avow then, in short, steadily but calmly, what The supreme 
our Author hazards with anxiety and agitation, that 

authority of the supreme body cannot, unless where limited by 
express convention, be said to have any assignable, any certam 
bounds — That to say there is any act they cannot do, — to 
speak of any thing of dieir’s as bemg illegal, — as bemg void , — 
to speak of their exceeding their authority (whatever be the 
phrase) — their power, their right, — is, however common, an 
abuse of language 

27. The legislature cannot do it? The legislature cannot Arguments that 
make a law to this effect’ Why cannot’ What is there thar"*^'’^,^.*® 
should hinder them’ Why not this, as well as so many other tory— 

laws murmured at, perhaps, as mexpedient, yet submitted to 
without any question of the nght^ With men of the same 
party, with men whose affections are already hfted against 
the la w m question, any thmg will go down, any rubbish 
IS good that will add* fuel to the flame. But with regard to 
an impartial bystander, it is plaui that it is not denying the 
nght of the legislature, their authority, their power, or whatever 
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be the word — it is not denying that they can do what is in 
question — ^it is not that, I say, or any discourse verging that 
way that can tend to give him the smallest satisfaction. 

— W inapplu- 28. Grant even the proposition m general — What arc we 
Me to parttcu- nearer^ Grant that there are certain bounds to the authority 
of the legislature — Of what use is it to say so, when these 
bounds are what no body has ever attempted to mark out to 
any useful purpose, that is, m any such manner whereby 
It might be known beforehand what description a law must 
be of to fall within, and what to fall beyond them^ Grant that 
there are thmgs which the legislature cannot do, — grant that 
there are laws which exceed the power of the legislature to 
estabhsh What rule does this sort of discourse furmsh us for 
determining whether any one that is m question is, or is not 
of the number’ As far as I can discover, none Either the 
discourse goes on in the confusion it began, eitlier all rests m 
vague assertions, and no mtelligible argument at all is offered , 
or if any, such arguments as are drawn from the principle of 
utility arguments which, m whatever variety of words 
expressed, come at last to ncitlier more nor less than this that 
the tendency of the law is, to a greater or a less decree, p erm - 
aous If this then be the result of tlie argument, w'hy not 
come home to it at once’ Why turn aside mto a wilderness of 
sophistry, when the path of plam reason is straight before 
us’ 

What they lead 29. What practical inferences those who maintain this 
a eaUa’the mean should be deduced from it, is not altogether 
body of the dear; nor, perhaps, does every one mean the same Some 

people— Vho speak of a law as bemg void (for to this expression, not 

“to travel through the whole list, I shall confine myself) 
would persuade us to look upon the authors of it as havmg 
'thereby foifeited, as the phrase is, their whole power, as weU 
that of givmg force to the particular law in question, as to 
any other. These are they who, had they arrived at the same 
practical conclusion through the prmciple of utihty, would 
have spoken of the law as being to s^ch a degree per niciou s, 
as that,' were the bulk of the community to see it in its true 
tfie probable mischief of resisting it would be less iharTihe 
'probable mischief of submitting to it These point, in the first 
instance, at hostile opposition 



RIGHT OF SUPREME POWER TO MAKE LAWS 


97 


30. Those who say nothing about forfeiture are commonly —or to iheJuJi- 
less violent in their views. These are they who, were they to P®"'"' 
ground themselves on the prmciple of utihty, and, to use our 
Imguage, would have spoken of the law as bemg mischievous 
indeed, but without speakmg of it as being mischievous 
to the degree that has occn just mentioned The mode of 
opposition which they pomt to is one which passes under the 
appellation of a legal one 

M. Adnut then the law to be void m their sense, and mark Which tends to 
the consequences. The idea annexed to the epithet void ^^over'tlK 
obtamcd from those instances m which we see it applied hve 
to a private instrument The consequence of a private 
instrument’s bemg void is, that all persons concerned arc to 
aa as if no such instrument had existed. The consequence, 
accordmgly, of a law’s being void must be, that people shall 
act as if there were no such law about the matter and there- 
fore that if any person m virtue of the mandate of the law 
should do anything in coeraon of another person, which 
without such law he would be punishable for domg, he would 
still be pumshable, to wit, by appomtment of the judicial 
power Let the law for mstance, be a law imposmg a tax 
a man who should go about to levy the tax by force would be 
punishable as a trespasser should he chance to be killed in the 
attempt, the person killmg him would not be pumshable as 
for murder should he kill, he himself would, perhaps, be 
pumshable as for murder To whose office docs it appertain 
to do those acts in virtue of which such pumshments would be 
inflicted? To that of the Judges '[2lpphed to practice then, the 
effect of this language is, by an appeal made to the Judges, 
to confer on those magistrates a controlhng power over the 
acts of the legislature 

32 By this management a particular purpose might perhaps, Remedy worse 
by chance be answered and let this be supposed a good one. ^ 

Still what benefit would, from the general tendency of such a 
doctrine, and such a practice in conformity to it, accrue to 
the body of the people is more than I can conceive. A Parha- 
ment, let it be supposed, is too much under the mfluence of 
the Crown; pays too* htde regard to the sentiments and the 
mterests of the people Be it so The people at any rate, if 
not so great a snare as they might and ought to have, have 
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had, at least, some share m choosing it. Give to the Judges 
a poiver of annulling its acts, and you transfer a portion of the 
supreme power from an assembly which the people have had 
some share, at least, in choosing, to a set of men m the choice 
of whom they have not the least imagmable share, to a set of 
men appomted solely by the Crown appomted solely, and 
avowedly and constantly, by that very magistrate whose partial 
and occasional influence is the very grievance you seek to 


■.Bur not so bad 
as some might 
represent it 


remedy 3 

33 In the heat of debate, some, perhaps, would be for 
saymg of tins management that it was transferrmg at once 
the supreme authonty from the legislative power to the 
judicial But this would be going too far on the other side. 
There is a wide difference between a posttiue and a negatwe 


part in legislation There is a wide difference again between 
a negative upon reasons given, and a negaove without any. 

£The power of repealing a Taw even for reasons given is a great 
power too great mdeed for Judges^but still very distmgmsh- 
able from, and much mferior to that of making one ^ 

The supreme 34 Let US now go back a httle In denymg die existence of 
power hmtahle assjgnable bounds to the supreme power, I added,® ‘unless 
where hmited by express convention for this exception I 
could not but subjoin Our Author indeed, m that passage 
m which, short as it is, he is the most exphcit, leaves, we may 
observe, no room for it ‘However they began,’ says he 
(speakmg of the several forms of government) ‘however 
they began, and by what nght soever they subsist, there is 
and must be m all of them an authority that is absolute ’ — 


To say this, however, of a// governments without exception, 
— to say that no assemblage of men can subsist m a state of 
government, without bemg subject to some one body whose 


^ Notwithstanding what has been said, it would be in vain to dissemble, 
but that, upon occasion, an appeal of this sort may very weU answer, and has, 
indeed, m general, a tendency to answer, m some sort, the purposes of those 
who espouse, or profess to espouse, the interests of the people A pubhc and 
authonsed debate on the propriety of the law is by this means brought on 
The artillery of the tongue is played off agamst the law, under cover of the law 
Itself An opportumty is gained of impressmg seijtiments unfavourable to it, 
upon a numerous and attentive audience As to any other effects &om such an 
appeal, let us beheve that in the instances m which we have seen it made, it is 
the certainty of miscamage that has been the encouragement to the attempt 
^ V supra, par 26 
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authority stands unhinited so much as by convention; to 
say, m snort, that not even by convention can any limitatjon 
be made to the power of that body in a state which m other 
respects is supreme, would be saymg, I take it, rather too 
much It would be saymg that there is no such dung as 
government m the German Empire; nor m the Dutch 
Provinces; nor m the Swiss Cantons, nor was of old m the 
Achaean league. 

35. In this mode of limitation I see not what there is that So as the 
need surpnse us By what is it that any degree of 
(meamng political power) is estabhshed? It is neither more nor 
less, as we have already had occasion to observe,^ than a habit 
of, and disposition to obedience habit, speaking with respect 
to past acts, disposition, with respect to future. This disposition 
It IS as easy, or I am much mistaken, to conceive as bemg 
absent with regard to one sort of acts, as present with regard 
to other. For a body then, which is m other respects supreme, 
to be conceived as bemg with respect to a certam sort of acts, 
linuted, all that is necessary is, that dus sort of acts be m its 
description distmguishablc from every other. 

36l^By means of a convention then we are furmshed with Which furnishes 
that common signal wluch, m other cases, we despaired of"'*" 

r 1 n * ® 1 r ^ 

imdmg ^ A certain aa is m the instrument ot convention mon signal cf 
specified, with respect to which the government is therem 
precluded from issuing a law to a certam effect, whether to 
the effect of commandmg the act, of permittmg it, or of 
forbiddmg it A law is issued to that cficct notwithstanding. 

The issumg then of such a law (the sense of it, and likewise 
the sense of that part of the convention which provides against 
It bemg supposed clear) is a fact notorious and visible to all; 
m the issumg then of such a law we have a fact which is 
capable of bemg taken for that common signal we have been 
speakmg of. These bounds the supreme body m question 
I has marked out to its authonty: of such a demarcation then 
j what IS the effect? either none at all, or this: that the disposi- 
[ tion to obedience confines Itself widun these bounds. Beyond 
Vthem the disposition is stopped from extendmg beyond them 
the subject is no more prepared to obey the govemmg body 
of his own state, than that of any othcr^ What difficulty, I 

* V supra, ch 1 par 1 3, note • V supra, par 22 
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say, there should be m conceiving a state of things to subsist 
in Avhich the supreme autlionty is tlius limited, — what greater 
difficulty m conceivmg it with this hmitation, than without 
any, I cannot see The two states are, I must confess, to me 
ahke conceivable whether ahke expedient, — ahke conduave 
to the happmess of the people, is another question 
37LGod forbid, that from any thmg here said it should be 
concluded that m any society any convention is or can be 
made, which shall have the effect of setting up an msuperable 
bar to that which the parties affected shall deem a reforma- 
tion — God forbid that any disease m the constitution of a 
state shdllld be Wlthoufits might by some be 

fhoughT't<rte the case, where that supreme body which m 
such a convention, was one of the contractmg parties, havmg 
mcorporated itself with that which was the other, no longer 
subsists to give any new modification to the engagement 
Many ways might however be found to make the requisite 
alterauon, without any departure from the spirit of the 
engagement Although that body itself which contracted 
the engagement be no more, a larger body, from whence the 
first IS understood to have derived its tide, may still subsist 
Let this larger body be consulted Vanous are the ways that 
might be conceived of domg this, and that without any dis- 
paragement to the digmty of the subsisting legislature of 
domg It, I mean to such effect, as that, should the sense of 
such larger body be favourable to the alteration, it may be made 
by a law, which, in this case, neither ought to be, nor probably 
would be, regarded by the body of the people as a breach of 
the convention.^ 

* In Great Bntam, for instance, suppose it were deemed necessary to make 
an alterauon m the Act of Umon If in an arude stipulated in favour of 
England, there need be no difficulty, so that there were a majority for the 
alterauon among the Enghsh members, without reckomng the Scotch The 
only difficulty would be with respect to an arucle supidatcd m favour of 
Scotland, on account, to wit, of the small number of the Scotch members, 
m companson with the English In such a case, it would be highly expedient, 
to say no more, for the sake of preservmg the pubhc faith, and to avoid imtat- 
mg the body of the nauon, to ^c some method for makmg the estabhshment 
of the new law, depend upon their sennments jOne such method might be 
as follows Let the new law m quesuon be enacted m the common form. 
But let Its commencement be deferred to a distant period, suppose a year or 
two let It then, at the end of that period, be in force, unless pcUtioned agamst, 
by persons of such a descripuon, and in such a number as tmght be supposed 
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38. To return for a moment to the language used by those Sottm of a 
who speak of the supreme power as bemg hmited m its own^^ ^^ 
nature. One thmg I would wish to have remembered. Wh^t power, difficult 
IS here said of the impropriety, and evil mfluence of that kmd eradicate. 
of discourse, is not intended to convey the smallest censure 
on those who use it, as if mtentionaUy accessory to the ill 
effects It has a tendency to produce It is rather a misfortune 
in the language, than a fault of any person m particular. The 
original of it is lost m the darkness of antiquity. We mhented 
it from our fathers, and, maugre all its inconvemencies, are 
likely, I doubt, to transmit it to our children 

39 I cannot look upon this as a mere dispute of words Tins not a mere 
I cannot help persuading myself, that the disputes between ^ 
contending parties — between the defenders of a law and the 
opposers of it, would stand a much better chance of bong 
adjusted than at present, were they but exphcitly and con- 
stantly referred at once to the prmdple of utility T he foot- i 
I'ng 6'n which this prmciple rests every dispute is that "of matter 
of fact, that is, future fact — the probability of certain future^ 
contingencies Were the debate then conducted under the, 
auspices of this principle, one of two things would happen* 
either men would come to an agreement concenung that 
probabihty, or they would sec at length, after due discussion 
of the real grounds of the dispute, that no agreement was to 
be hoped for. Tliey would at any rate see clearly and expliatly, 
the pomt on which the disagreement turned The discon- 
tented party would then take their resolution to resist or to 
submit, upon just grounds, according as it should appear to 
them worth their while— according to what should appear 
to them, the importance of the matter m dispute — accordmg 
to what should appear to them the probabihty or improb- 
abiLty of success — according, in short, as the mischiefs of sub- 

fairly to represent the sentiments of the people in general persons, for instance, 
of the description of those who at the'ume of the Uiuon, constituted the body 
of electors To put the vahdity of the law out of dispute, it would be necess- 
ary the fact upon which it was made ulumately to depend, should be in its 
nature too notonous to be controverted To deterinme therefore, whether 
the conditions upon which the invalidation of it was made to depend, had been 
comphed with, is what musf be left to the simple declaration of some person 
or persons, for instance the Kmg I offer this only as a general idea and as one 
amongst many that perhaps might be offered in tlic same view It will not be 
expected that I should here answer objections, or enter mto details 
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missiort should appear to hear a less, or a greater ratio to the mischiefs 
of resistance. But the door to reconcilement would be mudi 
more open, when they saw that it might be not a mere affair 
of passion, but a difference of judgment, and that, for any 
thmg they could know to the contrary, a sincere one, that 
was the ground of quarrel. 

The above 40.^11 else IS but womanish scoldmg and childish alteica- 
ata'wr^m^ tion, which is sure to irritate, and which never can persuade — 
ran£ mg, legislature canHot do this — I say, that it can I say, 

that to do tins, exceeds the bounds of its authority — I say, it 
does not.’ — It is evident, that a pair of disputants scttmg out 
in this manner, may go on irntatmg and pcrplcxmg one 
another for everlasting, without the smallest chance of ever 
commg to an agreement. It is no more than announcmg, 
and that m an obscure and at the same time, a peremptory 
and captious manner, their opposite persuasions, or rather 
affections, on a question of which neither of them sets himself 
to discuss the grounds The question of utihty, all tins while, 
most probably, is never so' miich as at all brought upon the 
carpet; i£it be, the language in which it is discussed is surcTo 
be waf^d and clouded to make it match witli the obscure 
and entangled pattern we have seen ^ 

The principle if 41. On the Other hand, had the debate been originally and 
T avowedly mstituted on the footing of utihty, the parties imght 
• at length have come to an agreement, or at least to a visible 

and'cxphcit issue. — ‘I say, that the mischiefs of the measure 
m question are to such an amount. — I say, not so, but to a less . — 
1 say, the benefits of it are only to such an amount. — I say, not 
so, but to z greater.’ — ^This, we see, is a ground of controversy 
very different from the former The question is now 
mamfestly a question of conjecture concerning so many 
future contmgent matters of fact to solve it, both parties then 
are naturally directed to support their respective persuasions 
by the only evidence the nature of the case admits of, — the 
evidence of such past matters of fact as appear to be analogous 
to those contingent future ones Now these past facts are 
almost always numerous- so numerous, that till brought into 
view for the purpose of the debate, a great proportion of 
them arc what may very fairly have escaped the ooservation 
of one of the parties and it is owmg, perhaps, to this and 
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nothing else, that that party is of the porsuasion which sets 
it at variance with the other. Here then, we have a plain and 
open road, perhaps, to present rcconalement at the worst 
to an mtelligible and exphat issue, — that is, to such a ground 
of difference as may, when thoroughly trodden and explored, 
be found to lead on to reconcilement at the last Men, let 
them but once clearly understand one another, wiU not be 
long ere they agree It is the perplexity of ambiguous and 
sophisacal discourse that, while it distracts and eludes the 
apprehension, stimulates and inflames the passions 

But It IS now high time we should return to our Author, 
from whose text we have been uisensibly led astray, by the 
mcety and intricacy of the question it seemed to offer to our 
view. 



CHAPTER V 


Subject of the 
paragraph ex- 
amined in the 
present chapter 

"the paragraph 
reated 


The first sen- 
tence examined 
The most ob- 
vious sense of it 
nugatory 


DUTY OF THE SUPREME POWER TO MAKE LAWS 

1. We now come to the last topic touched upon in this 
digression a certain 'duty' which, accordmg to our Author’s 
account, the supreme power hes under — the duty of making 
laws 

2 ‘Thus far,’ says he, ‘as to the right of the supreme power 
to make laws , but farther, it is its duty likewise For swee the 
respective members arc bound to conform themselves to the 
will of the state, it is expedient that they receive directions from 
the state declaratory of that its will But since it is impossible, 
m so great a multitude, to give mj unctions to every particular 
man, relative to each particular action, therefore the state 
estabhshes general rules for the perpetual mformation and 
direcaon of all persons, m all points, whether of positive or 
negative duty And this, m order that every man may know 
what to look upon as his own, what as another’s, what 
absolute and what relative duties are required at his hands, 
what IS to be esteemed honest, dishonest, or indifferent, what 
degree every man retauis of his natural liberty, what he has 
given up as the price of the benefits of society , and after what 
manner each person is to moderate the use and exercise of 
those rights which the state assigns bm, m order to promote 
and secure the pubhc tranquilhty ’ 

3 Still as obscure, still as ambiguous as ever The 'supreme 
power we may remember, according to the defimtion so 
lately given of it by our Author, and so often spoken of, is 
neither more nor less than the power to make laws Of this 
power we are now told that it is its ‘duty to make laws. 
Hence we learn — ^what^ — that it is its ‘duty to do what it 
does, to be, in short, what it is This then is what the para- 
graph now before us, with its apparatus of fors,’ and outs,’ 
and ‘smees,’ is designed to prove to us. ‘Of this stamp is that 
meaning, at least, of the initial sentence, which is apparent 
upon the face of it. 
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4. Complete the sense of the phrase, ‘to make laws; add to The next m«a 
It, in this place, what it wants m order to be an adequate 
expression of the import which the preccdmg paragraph 
seemed to annex to it, you have now, for what is mentioned 
as the object of the ‘duty,’ another sense mdeed, but a sense 
still more untenable than the foregomg ‘Thus far,’ says our 
Autlior (recapitulatmg what he had been saymg before) ‘as 
to the right’ of the supreme power to make laws ’ — By this 
‘right’ we saw, m the precedmg chapter, was meant, a nght 
to make laws m all cases whatsoever. ‘But further,’ he now 
adds, ‘it IS Its duty likewise ’ Its duty then to do — what’ to 
do the same thing that it was before asserted to be its right 
to do — to make laws m all cases whatsoever or (to use 
another word, and that our Author’s own, and that apphed 
to the same purpose) that it is its duty to be ‘absolute ’* A sort 
of duty this which will probably be thought rather a smgular 
one 

5 Meantime the observation which, if I conjecture right, A third sense 
he really had m view to make, is one which seems very just 

mdeed, and of no mean importance, but which is very 
obscurely expressed, and not very obviously connected with 
the purport of what goes before The duty he here means 
is a duty, which respects, I take it, not so much the actual 
making of laws, as the taking of proper measures to spread 
abroad the knowledge of whatever laws happen to have been 
made a duty which (to adopt some of our Author’s own 
words) IS conversant, not so much about issuing ‘direct- 
ions’ as about providing that such as are issued shall be 
'received ’ 

6 Meantime to speak of the duties of a supreme power, — Ohjecuon to the 
of a legislature, meamng a supreme legislature, — of a set 

men acknowledged to be absolute, — is what, I must own, I occasion 
am not very fond of Not that I would wish the subordinate 
part of the community to be a what less watchful over their 
governors, or more disposed to unlimited submission m 
point of conduct, thar\ if I were to talk with ever so much 
peremptormess of the 'duties’ of these latter, and of the rights 


‘ 1 Comm , p 49 
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which the former have against them ^ what I am afraid of is, 
running into solecism and confusion m discourse. 


' With this note let no man trouble himself who is not used, or does not 
intend to use himself, to what are called metaphysical speculations m whose 
estimation the benefit of understanding clearly what he is speaking of, is not 
worth the labour 


1 Duty 
{political) 

2 Right 
(political) 

j Punishment a 
fundamental 
idea. 

4 To define or 
expound. 

5 KVotds not tl 
expounded 

but by para- 
phrasis 

6 Paraphrasis 
what 


1 That may be said to be my duty to do (understand pohtical duty) which 
you (or some other penon or persons) have a right to have me made to do 
I then have a duty towards you you have a right as against me 

2 What you have a right to have me made to do (understand a pohtical 
right) IS that which 1 am hable, according to law, upon a requisition made on 
your behalf, to be punished for not domg 

3 I say punished for without the notion of pumshment (that is of pain 
annexed to an act, and accruing on a certain account, and from a certain 
source) no notion can we have of either right or duty 

4 Now the idea belongmg to the word pain is a simple one To define or 
rather (to speak more generally) to expound a word, is to resolve, or to make a 
progress towards resolvmg, the idea belongmg to it mto simple ones 

5 For expounding the words duty, right, power, title, and those other 
terms of the same stamp that abound so much in ethics and jurisprudence, 
other I am much deceived, or the only method by which any instruction can 
be conveyed, is that which is here exemplified An exposition framed after 
this method I would term paraphrasis 

6 A word may be said to be expounded by paraphrasis, when not that 
word alone is translated mto other words, but some whole sentence of which it 
forms a part is translated into another sentence, the words of which latter are 
expressive of such ideas as arc simple, or are more immediately resolvable 
into simple ones than those of the former Such are those expressive of sub- 
stances and simple modes, m respect of such abstract terms as arc expressive of 
what Locks has called mixed modes This, in short, is the only method m which 
any abstract terms can. at the long run, be expounded to any mstruCTive pur- 
pose that IS in terms calculated to raise images cither of substances perceived, or 
of emotions, — sources, one or other of which every idea must be drawn from, 
to be a clear one 


7 Definition 
per genus ct 
differentiam, 
not universally 
applicable 

8 Further 
examples , — 
disposition, 

— estate, — 
mtcrest, — 
power 


7 The common method of defiiung — the method per genus et differentiam, 
as logicians call it, will, in many cases, not at all answer the purpose Among 
abstract terms we soon come to such as have no superior genus A defimhon, 
per genus et differentiam, when apphed to these, it is manifest, can make no 
advance it must either stop short, or turn back, as it were, upon itself, m a 
circulate or a repented 

8 ‘Fortitude is a virtue ’—Very well —but what is a virtue? ‘A virtue 
IS a disposition ’—Good again —but what is a disposition? ‘A disposition is 
a , and there we stop The fact is, a disposition has no superior genus a 
disposition IS not a , any thmg — this is not the way to give us any notion 
of what IS meant by It 'A power,' again ‘is a right ‘ and what is a righl^ It u 
power —An estate is an interest, says our Author somewhere, where he begins 
defining an estate —as well might he have said an interest was an estate As 
well, m short, were it to define in this manner, a conjunction or a preposition. 
As well were it to say of the preposition through, or the conjunction because, 
a through is a , or a because u a , and so go on defining them. 
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7 I understand, I think, pretty well, what is meant by the 
word duty (pohtical duty) when applied to myself, and I 
(could not persuade myself, I thmk, to apply it m the same 
sense m a regular didactic discourse to uiose whom I am 
speaking of as my supreme governors. That is my duty 
to do, which I am hable to be punished, accordmg to law, if I 
; do not do ■ this is the onginal, ordinary, and proper sense of 
the word duty ^ Have these supreme governors any such 

9 Of this stamp, by the bye, are some of his most fundamental dcfuutiom' 
of consequence they must leave the reader where they found him But of 
tins, perhaps, more fully and methodically on some future occasion In the 
meantime I have thrown out these loose hints for the consideration of the 
cunous 

* 1 One may conceive three sorts of duties pohtical, moral, and religious, 
correspondent to the three sorts of sanelious by which they are enforced or the 
same pomt of conduct may be a man’s duty on these three several accounts 
After speaking of the one of these to put the change upon the reader, and with- 
out wammg begm speakmg of another, or not to let it be seen from the first 
which of them one is speaking of, cannot but be productive of confusion 

2 Pohtical duty is created by punishment or at least by the will of persons 
who have punishment in tlieu hands, persons stated and certain, — pohocal 
superiors 

3 Rehgious duty is also created by pumshment by pmiishment expected 
at the hands of a person certain, — the Supreme Bemg 

4 Moral duty is created by a kind of motive, which from the wicertarnty 
of the persons to apply it, and of the species and Jegree in which it will be appUed, 
has hardly yet got the name of punishment by vanous mortifications resulting 
from the lU-will of persons uncertain and variable, — the commumty in general 
that IS, such individuals of that commumty as he, whose duty is m qucstioo, 
shall happen to be connected with 



proper 

^ It 


9 An imperfec- 
tion frequent in 
our Author’s 
method 

1 Duties, Aree 
sorts 


2 Pohtical 
duty 

3 Rehgious 
duty 

4 Moral duty 
— the proper 
sense of it 


5 When in any of these three senses a man asserts a point of conduct to be 
a duty, what he asserts is the existence, actual or probable, of an external 5 Difference 
event viz of a punishment issuing from one or other of these sources in hetiveen Aese 
consequence of a contravention of the duty an event e vfniisic to, and distinct senses and a 
from, as well the conduct of the party spoken of, as the sentiment of him who fourA which is 
speaks If he persists m assertmg it to be a duty, but without meamng it should figurative and 
be understood that it is on any one of these three accounts that he looks improper 
upon It as such , all he then asserts is his osvn internal sentiment all he means 
then IS, that he feels lumself pleased or displeased at the thoughts of the point of 
conduct in question, but without bemg able to tell why In this case he should 
e'en say so and not seek to give an undue mfiucnce to his own smgle suffrage, 
by deUvenng it in terms that purport to declare the voice either of God, or of 
the law, or of the people 


6 Now which of all tliese senses of the word our Author had in mmd, 
in which of them all he meant to assert that it was the duty of supreme 6 Duty not 
governors to make laws, I know not Political duty is what they cannot be applicable here 
subject to* and to say that a duty even of the moral or religious land to this m any proper 
effect 15 incumbent on them, seems rather a preapitate assertion sense 

In truth what he meant was neither more nor less, I suppose, than that he 


1 See the note following 
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That m which 
It IS here used 
figurative 


The proposition 
acceded to in 
this last sense 


duty? No for if they are at all bable to punishment according 
to law, whether it be for not domg any thing, or for doing, 
then are they not, what they are supposed to be, supreme 
governors ^ those are the supreme governors, by whose 
appomtment the former are hable to be punished 
8. The word duty, then, if apphed to persons spoken of as 
supreme governors, is evidently applied to them in a sense 
which IS figurative and improper- nor therefore arc the same 
conclusions to be drawn from any propositions in which it is 
used m this sense, as might be drawn from them if it were 
used in the other sense, which is its proper one 
9 This explanation, then, being premised , — understandmg 
myself to be using the word duty in its improper sense, the 
proposition that it is the duty of the legislature to spread 
abroad, as much as possible, the knowledge of tlieir will 


should be gUd to see them do what he is speaking of, to wit, ‘make laws ’ 
that IS, as he explains himself, spread abroad the knowledge of them Would 
he so’ So mdeed should I, and if asked why, what answer our Author would 
give I know not, but I, for my part, have no difficulty I answer, — because 
I am persuaded chat it is for the benefit of the commumty that they (its 
govemon) should do so This would be enough to warrant me in my own 
opinion for saymg that they ought to do it For all this, 1 should not at any rate 
say that it was their duty in a political sense No more should 1 venture to say 
It was in a moral or religious sense, till I were satisfied whether they themselves 
thought the measures useful and feasible, and whether they were generally 
supposed to think so 

Were I satisfied that they themselves thought so, God then, 1 might say, 
knows they do God, we arc to suppose, will pumsh them if they neglect 
pursuing It It IS then their religious duty Were I satisfied that the people 
supposed they thought so the people, I might say, in case of such neglect, — 
the people, by various manifestations of its ill-wiU, will aLo punish them 
It IS then their moral duty 

In any of these senses it must be observed, there can be no more propnety m 
avemng it to be the duty of the supreme power to pursue the measure m 
quesuon, than in avemng it to be their duty to pursue any other supposeable 
measure equally benefiaal to the commumty To usher m the proposal of a 
measure in this peremptory and assummg guise, may be pardonable m a loose 
rhetoncal harangue, but can never be justifiable in an exaa didactic composi- 
aon Modes of private moral conduct there are indeed many, the tendency 
whereof is so well known and so generally acknowledged, that the observance 
of them may well be styled a duty But to apply the same term to the particu- 
lar details of legislative conduct, especially newly proposed ones, is gomg, I 
think, too far, and tends only to confusion 

Governors m 

what way sub- ’ I mean for what they do, or omit to do, whpn acting in a body m that 
ject to political body m which, when acting, they are supreme Because for any thmg any 
duties notwith- of them do separately, or acting m bodies that are subordinate, they may any 
standing their of them be pumshed without any disparagement to their supremacy Not 
ben^ supreme, only any may be, but many are it is what we sec examples of every day 
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among the people, is a proposition. I am disposed most un- 
reservedly to accede to If this be our Author’s meanmg, I 
jom myself to him heart and voice. 

10. What parocular msdtutions our Author wished to sec Obscured again 
estabhshed m this view — what p<irtic«/<ir duties he would have 
found for the Icgisbture under this general head of duty, is Censor’s part 
not very apparent though it is what should have appeared confounded 
more precisely than it does, ere ms meaning could be appre- Htstonan 
hended to any purpose What mcreases still the dilhculty of 
apprehendmg it, is a practice which we have already had more 
thii once occasion to detect him m,^ — a kind of versatihty, 
than which nothing can be more vexatious to a reader who 
makes a pomt of entering mto the sentiments of Ins Author 
He sets out with the word duty m his mouth, and, m the 
character of a Censor, with all due gravity begins talkmg to us 
of what ought to be ’Tis m the midst of this leaure that our 
Proteus shps aside; puts on the htstonan, gives an insensible 
turn to the discourse , and, without any warning of the change, 
fmishes with telhng us what is Between these two pomts, 
uideed, the is, and the ought to be, so opposite as they frequently 
are m the eyes of other men, that spirit of obsequious quietism 
that seems constitutional m our Author, will scarce ever let 
him recognize a difference ’Tis in the second sentence of 
the paragraph that he observes that ‘it is- expedient that they’ 

(the people) ‘receive directions from the state’ (meanmg the 
govemmg body) ‘declaratory of that its will ’ ’Tis m the very 
next sentence that we learn from him, that what it is thus 


'expedient' diat die state should do, it does do. ‘But smee it is 
impossible m so great a multitude, to give particular mjunc- 
tions to every particular man relative to each particular action, 
therefore,’ says he ‘the state establishes’ (does actually estabhsh) 
‘general rules’ (the state generally, any state, that is to say, 
that one can mention, all states, m short, whatever do establish) 
‘general rules for the perpetual information and direction of 
all persons m all points, whether of positive or of negative 
duty’ Thus far our Author, so that, for aught appears, 
whatever he could unsh to see done in this view is done 
Neither this state of our own, nor any other, does he wish to 


' V supra, ch D par 11. ch III par 7. ch IV par 10 
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see do any thing more in the matter than he sees done already; 
nay, nor than what is sure to be done at all events: so that 
happily the duty he is here so forward to lay on his supcnors 
wul not sit on diem very heavy. Thus far is he from navmg 
any determinate mstructive meamng m that part of the 
paragraph m which, to appearance, and by accident, he comes 
nearest to it 


Fixed and par- 
tiadansei 
Promulgation 
recommended 


11. Not that’ the passage however is absolutely so remote 
from meaning, but that the mventivc complaisance of a 
commentator of the adminng breed might find it pregnant 
with a good deal of useful matter The design of disseminat- 
mg the knowledge of the laws is glanced at by it at least, 
with a show of approbation Were our Author^s wntmgs 
then as sacred as they are mysterious, and were they m the 
number of those which stamp the seal of authority on what- 
ever doctrmes can be fastened on them; what we have read 
might serve as a text, from which the obhgation of adoptmg 
as many measures as a man should deem subservient to that 


design, imght, without any unexampled violence, be deduced 
In this oracular passage I might find mculcated, if not toudm 
syllabis, at least totidem htens, as many pomts of legislative 
duty as should seem subservient to die purposes of digestion 
and promulgation Thus fortified, I might press upon the 
legislature, and that on the score of ‘duty,’ to carry mto execu- 
tion, and that without delay, many a busy project as yet 
either unthought of or unheeded. I might call diem with a 
tone of authority to their work I might bid them go make 
provision forthwith for the brmgmg to hght such scattered 
materials as can be found of the judicial deasions of rimp 
past, — sole and neglected materials of common law, — for 


the registering and pubhshuig of all future ones as they arise , — 
for transforming, by a digest, the body of the common law 
thus completed, mto statute-law, — for breakmg down the 
whole together mto codes or parcels, as many as there are 
classes of persons distmgmsliably concerned m it, — for 
mtroducmg to the notice and possession of every person his 
respective code- — works which pubhc necessity cries aloud 
for, at which professional mterest shudders, and at which 
legislative mdofence stands aghast 
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12, All these leading points, I say, of legislative economy, rummen- 
with as many pomts of detail subservient to each as a mcdita- 
non not unassiduous has suggested, I might enforce, were it concluding sen- 
neccssary, by our Author’s oracular authority. For nothmg^^ 
less than what has been mennoned, I trust, is necessarj^ m 
order that every man may be made to know, m the degra: m 
which he might and ought to be made to know, what (in our 
Author’s words) ‘to look upon as his own, what as another’s, 
what absolute and what relative duties are required at his 
hands, what is to be esteemed honest, dishonest, or mdifferent, 
what degree every man rctams of his natural hberty , what he 
has given up as the pnce of the benefits of society, and after 
what manner each person is to moderate the use and exercise 
of those rights which the state assigns him, m order to promote 
and secure the pubhe tranquillity ’ In taking my leave of our 
Author, I finish gladly with this pleasing peroration, a scru- 
timzmg judgment, perhaps, would not be altogether satisfied 
with It, but the ear is sootlied by it, and the heart is warmed. 

13 I now put an end to the tedious and mtneate war ofNecesstty and 
words that has subsisted, m a more particular manner durmg 
the course of these two last chapters a logomachy, weansome 
enough, perhaps, and msipid to the reader, but beyond 
descnption laborious and irksome to the writer What 
remedy^ Had there been sense, I should have attached myself 
to the sense findmg nothing but words, to the words I was 
to attach myself, or to notmng Had the doctnne been but 
false, die task of exposing it would have been comparatively 
an easy one but it was what is worse, mmcamng, and thence 
it came to require all these pams which I have been here 
bestowing on it. to what profit let the reader judge 
‘Well then,’ — (cries an objector) — ‘the task you have set 
yourself is at an end; and the subject of it after all, accordmg 
to your own representation, teaches nothmg; — accordmg 
to your own shewmg it is not worth attending to — Why 
then bestow on it so much attention^’ 

In this view — To do somethmg to mstruct, but more to 
undeceive, the timid and adnunng student — to exate him 
to place more confidcilce m his own strength, and less m the 
infidhbihty of great names' — to help him to cmanapate his 
judgment from the shackles of aumonty; — to let lum see 
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that the not understanding a discourse may as well be the 
wnter’s fault as the reader’s* — to teach him to distmguish 
between showy lai^uage and sound sense — to warn him 
not to pay himself with words; — to shew him that what may 
tickle the ear, or dazzle the imagmation, wiU not always 
inform the judgment. — to shew him what it is our Author 
can do, and has done and what it is he has not done, and 
cannot do — to dispose him rather to fast on ignorance than 
feed himself with error to let him see that with regard to an 
expositor of the law, our Author is not he that should come, 
but that we may be stiU looking for another — ‘Who then,’ says 
my objector, ‘shall be that other^ Yourself?’ — No verily. 
My mission is at an end, when I have prepared the way before 
hint 
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PREFACE 


1 The following sheets were, as the title-p^e expresses,^ 
pnnted so long ago as the year 1780. The design, in 
pursuance of which they were written, was not so extensive 
as that announced by the present title They had at that 
time no other destination than that of serving as an 
introduction to a plan of a penal code t« terminis, designed to 
follow them, in the same volume 

2 The body of the work had received its completion 
according to the then present extent of the author’s views, 
when, m the mvestigation of some flaws he had discovered, he 
found himself unexpectedly entangled in an unsuspected 
corner of the metaphysical maze. A suspension, at first not 
apprehended to be more than a temporary one, necessarily 
ensued suspension brought on coolness, and coolness, aided 
by other concurrent causes, ripened mto disgust 

3. Imperfections pervading the whole mass had already 
been pointed out by the smcerity of severe and discemmg 
friends, and consaence had cernflcd the jusmess of their 
censure The inordinate length of some of the chapters, the 
apparent mutility of others, and the dry and metaphysical 
turn of the whole, suggested an apprehension, that, if pub- 
lished in Its present form, the work would contend under 
great disadvantages for any chance, it might on other accounts 
possess, of bemg read, and consequently of bemg of use. 

4 But, though in this manner the idea of completing the 
present work shd msensibly aside, that was not by any means 
the case with the considerations which had led him to engage 
in It. Every opemng, which promised to afford the lights he 
stood in need of, was still pursued as occasion arose, the several 
departments connected with that m which he had at first 
engaged, were successively explored, msomuch that, ui one 
branch or other of the pursuit, his researches have nearly 
embi;aced the whole field of legislation 

5 Several causes have conspired at present to bnng to light, 
under this new tide, a work which under its original one had 
been imperceptibly, but as it had seemed irrevocably, doomed 

* The title-page of the 1789 edmon reads, after the title — ‘printed in the 
year 1 780, and now first published ’ W H 
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to oblivion. In the course of eight years, materials for various 
works, corrcspondmg to the different branches of the subject 
of legislation, had been produced, and some nearly reduced to 
shape: and, m every one of those works, the pnnciples ex- 
hibited in the present pubhcation had been found so necessary, 
that, either to transcribe them piece-ineaJ, or to exhibit them 
somewhere where they could be referred to m the lump, was 
found unavoidable The former course would have occa- 
sioned repetitions too bulky to be employed without necessity 
m the execution of a plan unavoidably so voluminous: the 
latter was therefore mdisputably the preferable one. 

6 To pubhsh the materials m the form in which they were 
already printed, or to work them up mto a new one, was 
therefore the only alternative the latter had all along been his 
wish, and, had time and the requisite degree of alacrity been 
at command, it would as certainly have been reahsed Cogent 
considerations, however, concur, with the irksomeness of the 
task, m placmg the accomphshment of it at present at an 
unfathomable distance 

7. Another consideration is, that the suppression of the 

f iresent work, had it been ever so decidedly wished, is no 
ongcr altogether m his power In the course of so long an 
mterval, various mcidents have introduced copies mto various 
hands, from some of which they have been transferred, by 
deaths and other accidents, mto others tliat arc unknown to 
him Detached, but considerable extracts, have even been 
published, without any dishonourable views, (for the name 
of the author was very honestly subjoined to them,) but 
without his privity, and m pubhcations undertaken without 
his knowledge. 

8. It may perhaps be necessary to add, to complete his 
excuse for offering to the public a work pervaded by blemishes, 
which have not escaped even the author’s partial eye, that the 
censure, so justly bestowed upon the form, did not extend 
Itself to the matter. 

9 In sending it thus abroad into the world with all its im- 
perfections upon Its head, he thinks it may be of assistance to 
the few readers he can expect, to receive a short mtimation of 
the chief particulars, m respect of which it fails of correspond- 
ing with his maturer views It will thence be observed how 
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in some respects it fails of quadratmg with the design 
announced by its original title, as in others it does with that 
announced by the one it bears at present. 

10. An mtroduction to a work which takes for its subject 
the totahty of any science, ought to contam all such matters, 
and such matters only, as belong in common to every partic- 
ular branch of that science, or at least to more branches of it 
than one. Compared with its present title, the present work 
fails m both ways of bemg conformable to that rule 

11 As an mtroduction to the prmci pies of morals, m addi- 
tion to the analysis it contains of the extensive ideas signified 
by the terms pleasure, pam, motive, and disposition, it ought to 
have given a similar analysis of the not less extensive, though 
much less determinate, ideas annexed to the terms emotion, 
passion, appetite, virtue, vice, and some others, mcludmg the 
names of the particular virtues and vices But as the true, and, 
if he conceives right, the only true groimd-work for the 
development of the latter set of terms, has been laid by the 
explanation of the former, the completion of such a dictionary, 
so to style it, would, m comparison of the commencement, 
be little more than a mechamcal operation 

12 Agam, as an mtroduction to the principles of legislation 
in general, it ought rather to have included matters belongmg 
exclusively to the civil branch, than matters more particularly 
apphcablc to the penal the latter being but a means of com- 
passmg the ends proposed by the former In preference 
therefore, or at least m priority, to the several chapters which 
will be found relanve to punishment, it ought to have exhibited 
a set of propositions which have since presented themselves 
to him as a&irding a standard for the operations performed 
by government, m the creation and distribution of proprietary 
and other civd rights He means certain axioms or what may 
be termed mental pathology, expressive of the connection 
betwixt the feehngs of the parties concerned, and the several 
classes of incidents, which either call for, or are produced by, 
operations of the nature above mentioned ' 

* For example — It ts worse to lose than simply not to gain — A loss falls the 
lighter by being divided — THk suffering of a person hurt in gratification of enmity, 
is greater than the gratification produced by the same cause — These, and a ftw 
others which he have occasion to exhibit at the head of another pubhea- 
tion, have the same claim to the appellation of axioms, as those given by 
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13. The consideration of die division of ofiences, and every 
dung else that belongs to oflfcnccs, ought, besides, to have 
preceded the consideration of punishment: for the idea of 
punishment presupposes the idea of offence' pumshment, as 
such, not bemg inflicted but m consideration of offence. 

14 Lastly, the analytical discussions relative to the classi- 
fication of offences would, accordmg to his present views, be 
transferred to a separate treatise, in which the system of 
legislation is considered solely in respect of its form in other 
words, m respect of its method and terminology 

15 In these respects the performance fails of commg up to 
the author’s own ideas of what should have been exhibited m 
a work, bearmg the title he has now given it, viz , that of an 
Introduction to the Principles of Morals and Legislation He knows 
however of no other that would be less unsuitable nor in 
particular would so adequate an intimation of its actual 
contents have been given, by a title corresponding to the more 
limited design, with which it was written viz , that of serving 
as an introduction to a penal code 

16 Yet more Dry and tedious as a great part of the dis- 
cussions It contams must unavoidably be found by the bulk of 
readers, he knows not how to regret the having written them, 
nor even the havmg made them public Under every head, 
the practical uses, to which the discussions contamed under 
that head appeared applicable, are indicated nor is there, he 
believes, a single proposition that he has not found occasion 
to build upon in the pennmg of some article or other of those 
provisions of detail, of which a body of law, authoritative or 
unauthontative, must be composed. He will venture to specify 
particularly, m this view, the several chapters shortly charac- 
terized by the words Sensibility, Actions, Intentionality, Con- 
sciousness, Motives, Dispositions, Consequences Even in the 
enormous chapter on the division of offences, which, not- 
withstandmg the forced compression the plan has undergone 
in several of its parts, m manner there mentioned, occupies no 
fewer than one hundred and four closely printed quarto pages, 
the ten concluding ones are employed in a statement of the 

• 

mathemaaaans under that name, since, referring to universal expenence 
as their immediate basis, they are mcapable of demonstration, and require only 
to be developed and lUuscraCcd, in order to be rccogiuzed as meontestabje 
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pracacal advantages that may be reaped from the plan of 
classification which it exhibits Those m whose sight the 
Defence of Usury has been fortunate enough to find favour, 
may reckon as one instance of those advantages the discovery 
of the principles developed m that httlc treatise In the preface 
to an anonymous tract published so long ago as m 1776 ,^ he 
had hinted at the utihty of a natural classification of offences, 
m the character of a test for distmguishmg genuine from 
spurious ones The case of usury is one among a number of 
instances of the truth of that observation. A note at the end 
of Sect XXXV, Chap xvi of the present pubhcation, may 
serve to show how the opimons, developed m that tract, 
owed their origm to the difficulty experienced m the attempt 
to find a place m his system for that imagmary offence To 
some readers, as a means of helping them to support the fatigue 
of wading through an analysis of such enormous length, he 
would almost recommend the begmnmg with those con- 
cluding pages. 

17 One good at least may result from the present publica- 
tion, viz., that the more he has trespassed on the patience of 
the reader on this occasion, the less need he will have so to do 
on future ones so that tins may do to those, the office which 
IS done, by books of pure mathematics, to books of mixed 
mathematics and natural phdosophy. The narrower the 
circle of readers is, within which the present work may be 
condemned to confine itself, the less hmited may be the 
number of those to whom the fruits of Ins succeedmg labours 
may be found accessible He may therefore m this respect find 
himself in the condition of those philosophers of antiquity, 
who are represented as havmg held two bodies of doctrine, 
a popular and an occult one but, witb this difference, that m 
his instance the occult and the popular wdl, he hopes, be 
found as consistent as m those they were contradictory; and 
that m his production whatever there is of occulmess has been 
the pure result of sad necessity, and in no respect of choice. 

18 Having, m the course of this advertisement, had such 
frequent occasion to allude to different arrangements, as 
havmg been suggested by more extensive and maturcr views. 
It may perhaps contnbutc to the satisfaction of the reader, to 

' A Fragment on GoveimmcnC 
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receive a short mtunation of their nature: the rather, as, 
without such explanation, references, made here and there to 
impubhshed works, might be productive of perplexity and 
ixustake. The following then are the titles of the works by 
the pubhcation of which his present designs would be corn- 



disposed, were the whole assemblage ready to come out at 
once but the order, in which they will eventually appear, 
may probably enough be influenced in some degree by 
collateral and temporary considerations 

19 Part the ist Prmciples of legislation m matters of 
ctvtl, more distinctively termed private distributive, or for 
shortness, distributive, law 

20 Part the and Prmciples of legislation m matters of 
penal law 

21 Part the 3 rd Principles of legislation m matters of 
procedure unitmg m one view the criminal and civil branches, 
between which no hne can be drawn, but a very mdistmct one, 
and that contmuaUy hable to variation 

22 Part the 4 th Principles of legislation m matters of 
reward 

23. Part the Jth Prmciples of legislation m matters of 
public distributive, more concisely as well as familiarly termed 
copstitutional, law 

24 Part the 6 th Prmciples of legislation m matters of 
political tactics, or of the art of mamtammg order m the pro- 
ceedmgs of pohtical assemblies, so as to direct them to the end 
of their mstitution viz., by a system of rules, which are to the 
constitutional branch, m some respects, what the law of 
procedure is to the civil and the penal 

25 Part the 7 th Prmciples of legislation m matters 
betwixt nation and nation, or, to use a new though not 
mcxpressive appellation, m matters of international law 

26 Part the 8 th Principles of legislation m matters of 
finance 

27. Part the 9 th Prmciples of legislation m matters of 

political economy. * 

28. Part the loth Plan of a body of law, complete m all its 
branches, considered m respect of its form , m other words, m 
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respect of its method and terrmnology , mcludmg a view of the 
origination and connexion of the ideas expressed by the short 
hst of terms, the exposition of which contams all that can 
be said with propriety to belong to the head of universal 
jurisprudence ^ 

29 The use of the principles laid down under the above 
several heads is to prepare the way for the body of law itself 
exhibited in terminis, and which to be complete, with reference 
to any political state, must consequently be calculated for the 
meridian, and adapted to the circumstances, of some one such 
state in particular 

30 Had he an unhmited power of drawmg upon time, and 
every other condition necessary, it would be his wish to post- 
pone the pubhcation of each part to the completion of the 
whole In particular, the use of the ten parts, which exhibit 
what appear to him the dictates of utihty m every hne, being 
no other than to furnish reasons for the several correspondmg 
provisions contained m the body of law itself, the exact truth 
of the former can never be precisely ascertamed, oJl the 
provisions, to which they are destined to apply, arc them- 
selves ascertamed, and that m termmis But as uic infirmity of 
human nature renders all plans precarious in the execution, m 
proportion as they are extensive m the design, and as he has 
already made considerable advances m several branches of 
the theory, without having made correspondent advances m 
the practical applications, he deems it more than probable, 
that the eventual order of publication will not correspond 
exactly with that which, had it been equally practicable, 
would have appeared most ehgible. Of this irregularity the 
unavoidable result will be, a multitude of imperfections, 
which, if the execution of the body of law in termmis had 
kept pace with the development of the prmciples, so that each 
part had been adjusted and corrected by the other, might have 
been avoided. His conduct however will be the less swayed 
by this mconvemence, from his suspectmg it to be of the 
number of those m which the personal vamty of th© author 
IS much more concerned, than the mstruction of the pubhc; 
smee whatever amendments may be suggested m the detail 

^ Such a$ obhgatioa, nght, power, possesnon, title, exemption, immunity, 
franchise, pnvilege, nulhty, vaudity, and the hke 
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of the principles, by the htcral fixation of the provisions to 
which they are relative, may e^ily be made m a corrected 
edition of the former, succeedmg upon the pubhcation of the 
latter 

31 In the course of the ensuuig pages, references wiU be 
found, as already intimated, some to the plan of a penal code 
to which this work was meant as an introduction, some to 
other branches of the above-mentioned general plan, under 
titles somewhat different from those, by which they have 
been mentioned here. The giving tins warning is all which 
It is m the author’s power to do, to save the reader from 
the perplexity of lookmg out for wliat has not as yet any 
existence. The recollection of the change of plan will m hke 
manner account for several similar mcongruities not worth 
particulansmg 

32 Allusion was made, at the outset of this advertisement, 
to some unspecified difficulties, as the causes of the ongmal 
suspension, and unfimshed complexion, of tlie present work 
Ashamed of his defeat, and unable to dissemble it, he knows 
not how to refuse himself the benefit of such an apolc^y as a 
shght sketch of the nature of those difficulties may afford 

33 The discovery of them was produced by the attempt to 
solve the questions that will be found at the conclusion of the 
volume. Wherein consisted the identity and completeness of a 
law^ What the distinction, and where the separation, between a 
penal and a civil law'^ What the distinction, and where the 
separation, between the penal and other branches of the 
law’ 

34. To give a complete and correct answer to these ques- 
tions, it IS but too evident that the relations and dependencies 
of every part of the legislative system, witli respect to every 
other, most have been comprehended and ascertamed But 
It is only upon a view of these parts themselves, that such an 
operation could have been performed. To the accuracy of 
such a survey one necessary condition would therefore be, 
the complete existence of the fabric to be surveyed Of the 
performance of this condition no example is as yet to be met 
with any where. Common law, as it styles itself m England, 
judiciary law, as it might more aptly be styled every where, 
that fictitious composmon which has no kno-wii person for 
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Its author, no known assemblage of words for its substance, 
forms every where die mam body of the legal fabric like 
that fancied ether, which, m default of sensible matter, fills 
up the measure of the universe. Shreds and scraps of real law, 
stuck on upon that imaginary ground, compose the furmture 
of every national code What follows? — that he who, for 
the purpose just mentioned or for any other, wants an example 
of a complete body of law to refer to, must begm with making 
one 

35 There is, or rather there ought to be, a logic of the will, 
as wcU as of the understanding the operations of the former 
faculty, are neither less susceptible, nor less worthy, than those 
of the latter, of being delmeated by rules. Of these two 
branches of that recondite art, Aristotle saw only the latter 
succeedmg logicians, treadmg the steps of their great founder, 
have concurred in seemg with no other eyes. Yet so far as a 
difference can be assigned between branches so mtimately 
connected, whatever difference there is, m pomt of import- 
ance, IS in favour of the logic of the will Since it is only by 
their capacity of directing the operations of this faculty, that 
the operations of the understanding are of any consequence 

36 Of this logic of the will, the science of law, considered 
m respect of its form, is the most considerable branch, — the 
most important apphcation It is, to the art of legislation, 
what the science of anatomy is to the art of medicme ^th 
this difference, that the subject of it is what the artist has to 
work ii'ith, instead of bemg what he has to operate upon 
Nor is the body politic less m danger from a want of acquam- 
tance with the one science, than the body natural from 
Ignorance m the other One example, amongst a thousand 
that might be adduced m proof of this assertion, may be seen 
ui the note which termmates this volume 

37. Such then were the difficulties such the preliminaries. 
— an unexampled work to achieve, and then a new science to 
create a new branch to add to one of the most abstruse of 
sciences. 

38. Yet more, a body of proposed law, how complete so- 
ever, would be comparatively useless and uninstructive, unless 
explained and justified, and tnat in every tittle, by a continued 
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accompaniment, a perpetual commentary of reasons'^ which 
reasons, that the comparative value of such as pomt m opposite 
directions may be estimated, and the conjunct force, or such 
as pomt m the same direction, may be felt, must be marshalled, 
and put tmder subordination to such extensive and leadmg 
ones as are termed principles There must be therefore, not one 
system only, but two parallel and connected systems, runmng 
on together, the one of legislative provisions, the other of 
pohtical reasons, each aifordmg to the other correction and 
support 

39. Are enterprises like these achievable^ He knows not 
This only he knows, that they have been undertaken, pro- 
ceeded m, and that some progress has been made in aU of 
them. He wiU venture to add, if at all achievable, never at 
least by one, to whom the fatigue of attending to discussions, 
as and as those which occupy the ensumg pages, would either 
appear useless, or feel mtoierabic. He will repeat it boldly (for 
it has been said before him), truths that form the basis of 
pohtical and moral science are not to be discovered but by 
mvesngations as severe as mathematical ones, and beyond aU 
comparison more mtneate and extensive The famihanty 
of the terms is a presumption, but it is a most fallaaous one, 
of the facdity of the matter. Truths m general have been 
called stubborn thmgs' the truths just mentioned are so m 
their own way They are not to be forced mto detached and 
general propositions, unmeumbered with explanations and 
exceptions. They wdl not compress themselves into epigrams 
They recoil from the tongue and the pen of the declaimer. 
They flounsh not in the same soil with sentiment They grow 
among thorns; and are not to be plucked, hke daisies, by mfants 
as they run. Labour, the mevitable lot of humanity, is m no 
track more mevitable than here In vain would an Alexander 
bespeak a pecuhar road for royal vamty, or a Ptolemy, a 
smoother one, for royal mdolence There is no Kind's 
Road, no Stadtholder s Gate, to legislative, any more than to 
mathematic science 


^ To the aggregate of them a common denomination has since been 
allotted — the rationale. [1825 ] '' 
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CHAPTER I 


OF THE PRINCIPLE OP UTILITY 

1 Nature has placed mankind under the governance o£ Mankind 
two sovereign masters, pam and pleasure. It is for them alonei®^|J'^ ^ 
to pomt out what we ought to do, as well as to determmep|'^„ 
what we shall do On the one hand the standard of nght and 
wrong, on the other the chain of causes and effects, are mtened 
to their throne They govern us m all we do, in all we say, 
m all we think every effort we can make to throw off our 
subjection, will serve but to demonstrate and confirm it 
In words a man may pretend to abjure their empire but m 
reality he will remam subject to it aU the while The principle 
of utility^ recogmzes this subjection, and assumes it for the 
foundation of that system, the object of which is to rear the 
fabric of felicity by the hands of reason and of law. Systems 
which attempt to question it, deal m sounds instead of senses, 
in capnee mstead of reason, in darkness instead of light 

* Note by the Author, July 1822 

To this denomination has of late been added, or subsntuted, the greatest 
happiness or greatest felicity prmaple this for shortness, instead of saymg at 
length that pnnaple which states the greatest happiness of all those whose 
interest is in question, as being the nght and proper, and only nght and proper 
and umversally desirable, end of human action of human acaon in every 
situanoti, and in particular m that of a functionary or set of fimctioiianes 
exeremng the powers of Government. The word utility does not so clearly 
point to the id^ of pleasure and pain as the words happiness and felicity do. 
nor does iC lead us to the consideration of the number, of the mterests affected, 
to the number, as bemg the circumstance, which contributes, in the largest 
propornon, to the formation of the standard here in question; the standard of^ 
right and wrong, by which alone the propriety of human conduct, m every 
situation, can with propriety be tried This want of a sufficiently manliest 
connexion between the idfias of happiness and pleasure on the one hand, and the 
idea of utility on the other, I have every now and then found operating, and 
with but too much effiaency, as a bar to the acceptance, that might otherwise 
have been given, to this prmciple 
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But enough of metaphor and declamation: xt is not by such 
means that moral science is to be improved. 

2. The principle of uahty is the foundation of the present 
work: it will be proper therefore at the outset to give an 
exphcit and determinate account of what is meant by it 
By the pnnapl®^ of utihty is meant that principle which 
approves or disapproves of every action whatsoever, accord- 
ing to the tendency which it appears to have to augment pr 
dimimsh the happmess of the party whose mterest is m 
question' or, what is the same thing in other words, to 
promote or to oppose that happiness I say of every action 
whatsoever , and therefore not only of every action of a pnvate 
mdividual, but of every measure of government. 

3. By utiliry is meant that property m any object, whereby 
It tends to produce benefit, advantage, pleasure, good, or 
happmess, (all this in the present case comes to the same 
tlung) or (what comes agam to the same thing) to prevent 
the happenmg of mischief, pam, evil, or unhappiness to the 
party whose mterest is considered if that party be the com- 
munity in general, then the happmess of the commumty if a 
particular mdividual, then the happmess of that individual 

4 The mterest of the community is one of the most 
general expressions that can occur m the phraseology of 
morals: no wonder that the meanmg of it is often lost. When 
It has a meanmg, it is this. The community is a fictitious 
body, composed of the individual persons who arc considered 
'as constitutmg as it were its members. The mterest of the 
Community then is, what’ — th^sum of the mterests of the 
^veral members who compose it. 

5 It is m vain to talk of the mterest of the commumty, 

1 The word principle is derived from the Latin prmcipmm which seems 
to be compounded of the two words primus, first, or ^lef, and cipium, a 
terminauon which seems to be derived from capio, to take, as m mancipium, 
munuipium, to which are analogoiis, auceps, forceps, and others It is a term of 
very vague and very extensive sigiufrcanon it is applied to any thing which is 
conceived to serve as a foundation or beginmng to any series of operations 
in some cases, of physical operations, but of mentsd operanons in the present 
case 

The principle here in question may be taken for an act of the mind, a 
sentunent; a sentiment of approbation, a sentiment which, when apphed 
to an action, approves of its utihty, as that quality of it by which the measure 
of approbation or disapprobauon bestowed upon it ought to be governed 
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Without understanding what is the interest of the individual.^ 
A thing IS said to promote the interest, or to be for the mterest, 
of an mdividual, when it tends to add to the sura total of his 


pleasures' or, what comes to the same thing, to dimmish the 
sum total of his pains. 

6. An action then may be said to be conformable to thcAi action con- 
prmaple oF utiEty, or, for shormess sake, to uohty, (mearung-^I^J' ^ 
with respect to the community at large) when the tendency utihiy, 

It has to augment the happmess of the commumty is greater 
than any it has to dimimsh it 

7 A measure of government (which is but a particular measure of 
kmd of action, performed by a particular person or persons) 
may be said to be conformable to or dictated by the pnnciple the principle of 
of uahty, when in hke manner the tendency which it has to 
augment the happmess of the community is greater than any 
which It has to dimmish it 


8. When an action, or m particular a measure of govern- Lau'i or dictates 
ment, is supposed by a man to be conformable to the pnnciple 
of utility. It may be convenient, for the purposes of discourse, 
to imagine a kmd of law or dicute, called a law or dictate of 
utihty, and to, speak of the action in question, as being con- 
formable to such law or dictate 


9 A man may be said to be a partizan of the principle pomzan of 
utihty, when the approbation or disapprobation he aimexesj|)^j,^"'J^^j' 
to any action, or to any measure, is determined by and 
proportioned to tiie tendency which he conceives it to have 
to augment or to dimuush the happmess of the commumty or 
m other words, to its conformity or unconformity to the 
laws or dictates of utility 

10. Of an action that is conformable to the prmaple o£ Ought, ought 
utihty one may always say either that it is one that ought to '^ll^g^cu'how 
be done, or at least that it is not one that ought not to be done, to be under- 
One may say also, that it is nght it should be done; at least 
that It is not wrong it should be done; that it is a nght action; 
at least that it is not a wrong action. When thus mterpreted, 
the words ought, and right and ivron^, and others of that stamp, 
have a meaning: when otherwise, they have none. 


’ Interest u one of those words, which not having any superior genus, 
<'innot in the ordinary way be defined 
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To prove fhe 11. Has the rectitude of this pnnaple been ever formally 
pr^^e coi^t^sted? It should seem that it had, oy those who have not 
once imnecessary known what they have been meaning Is it susceptible of any 
and impossible direct proof? It should seem not for that whidi is used to 
prove every dung else, cannot itself be proved, a cham of 
proofs must have their commencement somewhere. To give 
such proof IS as impossible as it is needless 
It has seldom, 12 Not that there is or ever has been that human creature 
^^'ansMtnA however stujnd or perverse, who has not on many/ 

fUTsutd perhaps on most occasions of his life, deferred to it By the 
natural constitution of the human frame, on most occasions of 
I their hves men m general embrace tlus piinapR, without 
. thinkmg of it. if not for the ordenng of their own actions, yet 
’ for the trying of their own actions, as well as of those of other 
men There have been, at the same time, not njany, perhaps, 
even of the most mteihgent, who have been disposed to em- 
brace It purely and without reserve There are even few who 
have not taken some occasion or other to quarrel with it, 
either on account of their not understanding always how to 
apply It, or on account of some prejudice or other wluch they 
were afraid to examine mto, or could not bear to part with. 
For such IS the stuff that man is made of. m ^rmciple and m 
practice, in a tight track and m a wrong one, the rarest of all 
human qualities is consistency. 

It can never be 13. When a man attempts to combat the pnnciple of utility, 
cmbaud^ It IS With reasons drawn, without his bemg aware of it, from 
that very pnnciple itself^ His arguments, if they prove any 

' ‘The pnnciple of utdity, (I have heard u said) is a dangerous pnnaple 
It IS dangerous on certain occasions to consult it ’ This is as much as to say, 
what? that it is not consonant to utihty, to consult utihry m short, that it is 
not consultmg it, to consult it 

Addition by the Author, July 1822 

Not long after the pubhcation of the Fragment on Government, anno 
1776, m wlucb, in the character of an all-comprehensive and all-commandmg 
pnnaple, the pnnciple of ulility was brought to view, one person by whom 
observation to the above elfect was made was Alexander Wedderbum, at that 
time Attorney or Sohator General, afterwards successively Chief Justice of 
the Common Pleas, and Chancellor of England, under the successive titles 
of Lord Loughborough and Earl of Rosslyn, It was made — ^not mdeed m 
my hearmg, but m the heanng of a person by whom it was almost immediately 
communicated to me So far from being self^contradictory, it was a shrewd 
and perfectly true one By that distmguished functionary, the state of the 
Government was thoroughly understood by the obscure mdividuaL at that 
ame not so much as supposed to be so, his disquisitions had not been as yet 



OF uui PRINCIPLE, OF IJiiLU ( 


129 


dung, prove not that the _prinaplc is wrong, but that, accord- 
uig to the applications he supposes to be made of it, it is mis- 
applied, Is It possible for a man to move the earth? Yes; but 
he must first find out another earth to stand upon. 

14. To disprove the propriety of it by arguments is imposs- Course to be 
ible: but, from the causes that have been mentioned, or rfom**^-^*”’^ 
some confused or partial view or it, a man may happen to hcprejudues dua 
disposed not to reush it. Where this is the case, if he thinks '"^Y 
the setthng of his Simons on such a subject worth the trouble, it. 

let him take the followmg steps and at length, perhaps, he 
may coirtfi to reconale himself to it 
I. Let him settle with himself, whether he would wish to 
discard this pnnaple altogether, if so, let him consider what 
It IS that kll his reasomngs (m matters of pohtics especially) 
can amount to? 

2 If he would, let him settle with himself, whether he 
would judge and act without any pnnaple, or whether there 
IS any other he would judge and act by? Y, 

j If there be, let him examine and satisfy himself whether 
the pnnaple he thinks he has found is really any separate 
mtelhgible principle, or whether it be not a mere prmaple 


appbed, with any thing hke a comprehensive view, to the field of Consutu- 
nona] Law, nor therefore to those features of the £nghsh Government, by 
which the greatest happmess of the ruling one with or without that of a 
favoured few, are now so plainly seen to be the only ends to which the course 
of It has at any tunc been direct^ The principle of utility was an appellative, 
at that tune employed — employed by me, as it had been by others, to designate 
that which in a more perspicuous and mstructive manner, may, as above, be 
designated by the name of the greatest happiness pnnaple ‘This pnnaple (said 
Wedderbum) is a dangerous one ’ Saying so, he said that which, to a certain 
extent, is stnctly true a prmaple, which lays down, as the only nght and ju$tl-‘ 
fiable end of Government, the greatest happmess of the greatest number — 
how can it be demed to be a dangerous one’ dangerous it unquestionably is, 
to every government which has for its actual end or object, the greatest happi- 
ness of a certain ono, with or without the addition of some comparatively small 
number of others, whom it is a matter of pleasure or accommodation to him to 
admit, each of them, to a share in the concern, on the footmg of so many 
junior partners Dangerous it therefore really was, to the mtetest — the sinister 
mterest— of all those funcuonanes, himself mchided, whose interest it was, 
to maximize delay, vexation, and expense, m judicial and other modes of 
procedure, for the sake of the profit, extracnble out of the expense. In a 
Government which had for its end m view the greatest happiness of the 
greatest number, Alexander Wedderbum might have been Attorney General 
and then Chancellor but he would not have been Attorney General with 
jCIS.OOO a year, not Chancellor, with a peerage with a veto upon all justice, 
with ,^^,000 a year, and with 500 sinecures at his disposaL under die name 
of Ecclesiastical Benefices, besides et cateras 
I 
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in words, a kind of phrase, which at bottom expresses neither 
more nor less than the mere averment of his own unfounded 
sentiments; that is, what m another person he might be apt 
to call capnce? 

4. If he IS inclined to think that his own approbation or 
disapprobation, annexed to the idea of an act, without any 
regard to its consequences, is a sufficient foundation for him 
to judge and act upon, let him ask himself whether his senti- 
ment IS to be a standard of nght and wrong, with respect to 
every other man, or whether every man’s sentiment has the 
same pnvilege of being a standard to itself^ 

5 . In the first case, let him ask himself whether his prmciple 
IS not despotical, and hostile to all the rest of human race^ 

6 . In the second case, whether it is not anarchical, and 
whether at this rate there are not as many different standards 
of right and wrong as there are men^ and whether even to the 
sane man, the same thing, which is nght to-day, may not 
(without the least change m its nature) be wrong to-morrow^ 
and whether the same thmg is not nght and wrong m the 
same place at the same time? and m either case, whether all 
argument is not at an end? and whether, when two men 
have said, ‘I like this,' and ‘I don’t hke it,' they can (upon such 
a principle) have any thmg more to say? 

7 If he should have said to himself. No for that the senti- 
ment which he proposes as a standard must be grounded on 
reflection, let him say on what particulars the reflection is to 
turn? if on particulars having relation to the utility of the act, 
then let him say whether this is not desertmg his own prm- 
ciple, and borrowmg assistance from that very one m opposi- 
tion to which he sets it up or if not on those particulars, on 
what other particulars? 

8. If he should be for compoundmg the matter, and adopt- 
mg his own prmciple m part, and the prmciple of utihty m 
part, let him say how far he will adopt it? 

9 When he has settled with himself where he wiU stop, 
then let him ask himself how he justifies to himself the adopt- 
mg It so far? and why he will not adopt it any farther? 

10. Admittmg any other prmciple man the prmciple of 
utihty to be a right principle, a prmciple that it is right for a 
man to pursue, admittmg (what is not true) that the word 
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right can have a meaning without reference to utdity, let him 
say whether there is any such thmg as a motive that a man can 
have to pursue the dictates of it. if there is, let him say what 
that motive is, and how it is to be distinguished from those 
which enforce the dictates of utihty. if not, then lastly let 
him say what it is this other prmciple can be good for? 



CHAPTER n 


OF PRINCIPLES ADVERSE TO THAT OF UTILITY 


Atl other 1. If the principle of utihty be a right principle to be 

SO''™*"! by. in all cases, it follows from what has 

must be wrong been just observed, that whatever principle differs from it m 
any case must necessarily be a wrong one. To prove any 
other prmciple, therefore, to be a wrong one, there needs no 
more than just to show it to be what it is, a prmaple of which 
the dictates are in some pomt or other different from those 


of the prmciple of utihty to state it is to confute it 
Ways m which 2 A prmciple may be different from that of utility m two 
be^"Tn^‘ '"‘'I'ways I. ByTiemg constantly opposed to it this is the case 
* “'""■* with a prmciple which may be termed the prmaple of 
'^asceticism ^ z. By bemg sometimes opposed to it, and some- 
times not, as It may happen, this is the case with another, 
which may be termed the prmciple of sympathy and antipathy. 
Principle of 3 By the prinaple of asceticism 1 mean that prmciple, 
wha'i"^"’' which, like the prmciple of utihty, approves or disapproves of 
any action, accordmg to the tendency which it appears to have 
to augment or dimmish the happiness of the party whose 
interest is'm question, but m an mverse manner approving 


Asceticism, ' Ascetic is a term that has been sometimes apphed to Monks It comes 

origin of the from a Greek word which signifies exercise The pracnces by which Monks 

word sought to distmguish themselves from other men were called their Exercises 

Principles of the These exercises consisted m so many contrivances they had for tormenting 
Monks themselves By this they thought to initiate themselves with the Deity 

For the Deity, said they, is a flemg ofsi&ute benevolence now a Bemg of 
the most ordinary benevolence is pleased to see others make themselves as happy 
as they can therefore to make oursehTS as unhappy as we can is the way to 
please the Deity If any body asked tfaem, What motive they could find for 
domg all this? Oh! said they, you arc not to imagine that we are pumshmg 
ourselves for nothmg we know very well what we arc about You are to 
know, that for every gram of pam it costs ip now, we are to have a hundred 
grams of pleasure by and by The cue it, that God loves to see us torment 
ourselves at present mdeed he has as good as told us so But this u done only 
to try us, m order just to see how we should behaye which it is plam he could 
not know, without makmg the expenment Now then, from die satisfaction 
It gives him to see us make our^ves as unhappy as we can make ourselves m 
this present life, we have a sure proof of the satisfaction it will give him to see 
us as happy as he can make us m a life to come 

in 
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of actions in as far as they tend to dimmish his happmess; 
disapprovmg of them m as far as they tend to augment it. 

4. It IS evident that any one who reprobates any the leasts partizm of 
particle of pleasure, as such, from whatever source derived, is 
pro tanto a partizan of the jtnnc^le of ascetiasm. It is only 
upon that pnnciplc, and not from the prindpTc oT" ifiEf^r, that 
the most aboiiunable pleasure which the vilest of malefactors 
ever reaped from Ins crime would be reprobated, if it 
stood alone The case is, that it never does stand alone, but 
IS necessarily followed by such a quantity of pam (or, what 
comes to the same thmg, such a chance for a certam quantity 
of pam) that the pleasure m comparison of it, is as nothmg: 
ana this is the true and sole, but perfectly suiScient, reason 
for makmg it a ground for pumshment. 

5 There are two classes of men of very different com-^ispnnaple 
plenons, by whom the prmaplc of asceticism appears 

have been embraced, the one a set of morahsts, the other jPpkual, m 
set of rehgiomsts. Diffeirent accordmgly have been thef 
mdtivH Wtilch appear to have recommended it to the noticeE2^^^2£iIL^ 
of these different parties. Hope, that is the prospect of pleasure, 
seems to have animated the former* hope, the ahment of 
philosophic pnde* the hope of honour and reputation at the 
hands of men Fear, that is the prospect of pam, the latter fear 
the offspring of superstitious fancy* the fear of future punish- 
ment at the hands of a splenetic and revengeful Deity I say 
in this case fear for of the mvisible future, fear is more 
powerful than hope. These circumstances characterize the 
two different parties among the partizans of the prmciple of 
ascetiasm, the parties and their motives different, me prmaple 
the same. 

6 The religious party, however, appear to have carried it has been car- 
it farther than the philosophical: mey have acted 

consistently and less wisely. The philosophical party iisve par'/ IHTby 
scarcely gone farther than to reprobate pleasure the rehgious the phihsophi- 
party have frequently gone so far as to make it a matter of"* 
merit and of duty to court pam. The philosophical party 
have hardly gone farther than the makmg pam a matter of 
mdifference It is no^vil, they have said* they have not said. 

It IS a good They have not so much as reprobated all pleasure 
111 the lump They have discarded only what they have caUed 
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The philosophi- 
cal branch of it 
has had most 
influence 
among persons 
of education, the 
religious among 
the vulgar 


the gross, that is, such as are orgamcal, or of which the origin 
IS easily traced up to such as are orgamcal they have even 
chenshed and magnified the refined. Yet this, however, not 
under the name of pleasure to cleanse itself from the sordes 
of Its impure onginal, it was necessary it should change its 
name, the honourable, the glorious, the reputable, the 
becommg, the honestum, the decorum, it was to be called' m 
sh(>«;, any thing but pleasure 

'p. Prom these two sources have flowed the doctnnes from 
which the sentiments of the bulk of mankind have all along 
received a tmeture of* this prmciple, some from the philo- 
sophical, some from the rehgious, some from both Men of 
education more frequently from the plulosophical, as more 
suited to the elevation of their sentiments the vulgar more 
frequently from the superstitious, as more suited to the 
narrowness of their intellect, undilated by knowledge and to 
the abjectness of their condition, contmually open to the 
attacks of fear The tinctures, however, denveo from the 


two sources, would naturally mtermingle, msomuch that a 
man would not always know by which of them he was most 
influenced and they would often serve to corroborate and 


enhven one another It was this conformity that made a kmd 
of alhance between parties of a complexion otherwise so 
dissimilar and disposed them to umte upon various occasions 
against the common enemy, the partizan of the prmciple of 
utihty, whom they jomed m brandmg with the odious name 
oL^icurean 

The pnwip/f^JrjjjThe prmciple of asceticism, however, with whatever 

asceticism has -v^mth It may have been embraced by its partizans as a rule of 
never been i ' 11^1 

steadily applied pnvatc conduct, scems not to nave been carried to any con- 
by either party siderable length, when appied to the busmess of government 
ofcLmmmf^^ a few mstances it has been carried a little way by the 
philosophical party wimess the Spartan regungn Though 
then, perhaps, it may be considerecf as havmg been a measure 
of security' and an apphcation, though a precipitate and 
perverse apphcation, or the prmciple of utihty. Scarcely in 
any mstances, to any considerable length, by the rehgious for 
the vanous monastic orders, and the societies of the Quakers, 


Dpmplers, Moravians, and other religiomsts, have been free 
societies, whose regimen no man has been astricted to without 
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the intervention of his own consent Whatever merit a man 
may have diought there would be in making himself 
miserable, no such notion seems ever to have occurred to any 
of them, that it may be a merit, much less a duty, to make 
others miserable, although it should seem, that if a certain 
quantity of misery were a thmg so desirable, it would not 
matter much whether it were brought by each man upon 
himself, or by one man upon another. It is ttue, that from the 
same source from whence, among the rehgiomsts, the 
attachment to the prmciple of asceticism took its nse, flowed 
other doctrmes and practices, from which misery m 
abundance was produced in one man by the mstrumentahty 
of another witness the holy wars, and the persecutions for 
rehgion But the passion for produang misery m these cases 
proceeded upon some special ground the exercise of it was 
confined to persons of particular desenpaons they were 
tormented, not as men, but as heretics and infidels To have 
inflicted the same misenes on their fellow-behevers and fellow- 
sectaries, would have been as blameable m the eyes even of 
these religionists, as in those of a pamzan of the prmaple of 
utihty For a man to give himself a certam number of stnpcs 
was mdecd meritorious but to give the same number of 
stripes to another man, not consentmg, would have been a 
sin We read of sairits, who for the good of their souls, and 
the mortification of their bodies, have voluntarily yielded 
themselves a prey to vermin but though many persons of this 
class have wielded the reins of empire, we read of none who 
have set themselves to work, and made laws on purpose, ivith 
a view of stocking the body pohtic with the breed of high- 
waymen, housebreakers, or mcendianes If at any time they 
nave suflfered the nation to be preyed upon by swarms of idle 
pensioners, or useless placemen, it has rather been from 
negligence and imbecility, than from any settled plan for 
oppressing and plundering of the people. If at any time they 
have sapped the sources of national wcaldi, by cramping 
commerce, and drivmg the inhabitants mto emigration, tt 
has been with other views, and m pursuit of other ends. 
If they have declaimed agamst the pursmt of pleasure, and 
the use of wealth, they have commonly stopped at dedama- 
tion they have not, hke Lycurgus, made express ordinances 



136 


PRINCIPLES Ot< morals AND lEUiSLAiiON 


for the purpose of banishing the preaous metals. If they 
have cstabhshed idleness by a law, it has been not because 
idleness, the mother of vice and misery, is itself a virtue, but 
because idleness (say they) is the road to hohness. If under the 
notion of fastmg, they have jomed in the plim of confimng 
their subjects to a diet, thought by some to be of the most 
nourishing and prolific nature, it has been not for the sake of 
makmg them tnbutancs to the nations by whom that diet 
was to be supplied, but for the sake of manifesting their own 
power, and exercising the obedience of the people If they 
nave eStabhshed, or suffered to be estabhshed, pumshments 
for the breach of cehbacy, they have done no more than 


comply with the petitions of those deluded ngonsts, who, 
dupes to the ambitious and deep-laid pohey of their rulers, 
first laid themselves under that idle obligation by a vow. 

9 The principle of asceticism seems originally to have been 
the reverie of certain hasty speculators, who having perceived, 
or fanaed, that certam pleasures, when reaped m certam 
circumstances, have, at die long run, been attended with pains 
more than equivalent to them, took occasion to quarrel 
with every thing that offered itself under the name of pleasure. 
Having then got thus far, and having forgot the point which 
t^ey set out from, they pushed on, and went so much further 
)is to think It meritorious to fall in love with pain Even this, 
we see, is at bottom but the prinaple of unhty misapplied 

10 The principle ofutihty is capable of bemg consistendy 
£ursuedi and it is but tautology to say, that the more con- 
sistently rt IS pursued, the better it must ever be for human- 
kind The principle of asceticism never was, nor ever can bcr 
consistendy punued by any hvmg creature Let but one tenth 
part of the inhabitants of this earth pursue it consistendy, and 

' ly’s time they will have turned it into a hell 
^ Among prmciples adverse^ to that of utility, that which 


anUpathy, what 


The following Note was first pnnted in January 1789 


It ought rather to have been styled, more extemively, the pnnaple of 
caprice Where it apphes to the choice of actions to be marked out for mjunc- 
uon or prohibition, for reward or punishment, (to stand, in a word, as subjects 
for obligatians to be imposed,) it may mdeed with propriety be termed, as m 
the text, the prmaple of sympathy and antipathy Bui’ to appellative does not 
so well apply to it, when occupied in the choice of the events which are to 


serve as sources of titk with respect to rights where the actions prohibited 
and allowed, the obligatiODS and nghts, being already fixed, the only question 
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at dm day seems to have most influence in matters of govern- 
ment, IS what may be called th^^rmaple of sympathy and 

IS, under what circumstances a man is to be mvcsted with the one or subjected 
to the other’ from what madents occasion is to be taken to mvest a man, or 
to refuse to invest him, with the one, or to subject him to the other? In the 
latter case it may more appositely be charactcnzed by the name of the phantastic 
principle Sympathy and antipathy are affections of the sensible faculty But 
the choice of titles with respect to rights, especially with respect to proprietary 
rights, upon grounds unconnected with utihty, has been m many instances 
the work, not of the affections but of the imagmation 

When, m justification of an article of Bnghsh Common Law, calling uncles 
to succeed m certam cases m preference to fathers. Lord Coke produced a sort 
of ponderosity he had discovered in rights, disquahfymg them from ascending 
m a straight hne, it was not that he loved uncles particularly, or hated fathers, 
but because the analogy, such as it was, was what his imagination presented 
him with, instead of a reason, and because, to a judgment unobservant of the 
standard of utihty, or unacquamted with the art of consulung it, where afifeo 
non is out of the way, imaginanon is the only guide 

When I know not what ingenious grammanan invented the proposition 
Delegatus non potest delegare, to serve as a rule of law, it was not surely that he 
had any antipathy to delegates of the second order, or that it was any pleasure 
to him to think of the ruin which, for want of a manager at home, may befal 
the affairs of a traveller, whom an unforeseen acadent has deprived of the 
object of his choice it was, that the incongruity, of giving the same law to 
objects so contrasted as active and passive are, was not to be surmounted, and 
that -atus chimes, as well as it contiasts, with -are 
When that inexorable maxim, (of which the dominion is no more to be 
defmed, than the date of its birth, or the name of its father, is to be found,) 
was imported from England for the government of Bengal, and the whole 
fabnc of judicature was crushed by the thunders of ex post facto justice, it was 
not surely that the prospect of a blameless magistracy perishing m prison 
afforded any enjoyment to the unoffended authors of their misery, but that the 
music of the maxim, absorbmg the whole imagmaaon, had drowned the 
cncs of humamty along with the dictates of common sense * Fiat Justitia, 

“ Additional Note by the Author. July 1822 

Add, and that the bad system, of Mahometan and other native law was to 
be put down at all events, to make way ffir the mapphcablc and sbll more 
mischievous system of English Judge-made law, and, by the hand of his accom- 
plice Hastings, was to be put into the pocket of Impey — Importer of this 
mstrument of subversion, ^8,000 a-ycar contrary to law, m addition to the 
^8, OCX) a-year lavished upon him, with the customary profusion, by the hand 
of law — See the Account of this transaction m Aiill’s British India 

To this Governor a sutue is erecting by a vote of East India Directors and 
Proprietors on it should be inscribed — Let tt but put money into our pockets 
no tyranny too flagitious to be worshipped by us 

To this statue of the Arch-malefactor should be added, for a companion, 
that of the long-robed accomplice the one lodgmg the bribe m the hand of 
the other The hundred millions of plundered and oppressed Hindoos and 
Mahometans pay for the one, a Wcstmmstei Hall subsenpuon might pay for 
the other • 

What they have done for Ireland with her seven millions of souls, the 
authonsed dealers and perverters of justice have done for Hmdostan with her 
hundred nulhons In uus there u nothin^ wonderful. The wonder is — that. 
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wtipathy By the principle of sympathy and antipathy, I 
'"mean that prmciple which approves or disapproves of certain 

ruat catum, says another maxim, as full of extravagance as it is of harmony. 
Go heaven to wreck — so justice be but done — and what is the rum of king- 
doms, m comparison of the wreck of heaven? 

So again, when the Prussian chancellor, mspired with the wisdom of I know 
not what Roman sage, proclaimed m good Latin, for the edification of German 
ears, Servitus servitutis non^datur, [Cod Fred tom u par 2 hv 2 tit x § 6 
p 308 ] It was not that he had conceived any aversion to the life-holder who, 
durmg the contmuance of his term, should wish to gratify a neighbour with a 
right of way or water, or to the neighbour who should wish to accept of the 
indulgence, but that, to a jurisprudential car, -tus -tuhs sound httle less mclo- 
dius than -atus -are Whether the melody of the maxim was the real reason 
of the rule, is not left open to dispute for it is ushered in by the conjunction 
guta, reason’s appointed harbmgcr quta servttus servituUs non datur 

Neither would equal melody have been produced, nor indeed could similar 
melody have been called for, in either of these mstanccs, by the opposite pro- 
vision* It is only when they are opposed to general rules, and not when by their 
conformity they are absorbed m them, that more specific ones can obtain a 
separate existence Detegaftts potest delegare, and Servitiis servitutis datur, pro- 
visions already mcluded under the general adoption of contracts, would have 
been as unnecessary to the apprehension and the memory, as, m comparison 
of their energetic negatives, they arc msipid to the ear 

Were the inqmry dihgently made, it would be found that the goddess of 
harmony has exercised more influence, however latent, over the dispensations 
of Themis, than her most dihgent historiographers, or even her most passionate 
panegyrists, seem to have been aware of Every one knows, how, by the 
mimstry of Orpheus, it was she who first collected the sons of men beneath 
the shadow of the sceptre yet, m the midst of continual experience, men seem 
yet to learn, with what successful dihgence she has laboured to guide it m its 
course Every one knows, that measured numbers were the language of the 
mfancy of law none seem to have observed, -with what imperious sway they 
have governed her maturct age In Enghsh jurisprudence m particular, the 
connexion betwixt law and music, however less perceived than m Spartan 
legislation, is not perhaps real nor less close The music of the Office, though 
not of the same kind, is not less musical m its kind, than the music of the 
Theatre , that which hardens the heart, than that which softens it — sostenutos 
as long, cadences as sonorous, and those governed by rules, though not yet 
promulgated, not less determinate Search indictments, pleadings, proceed- 
ings m chancery, conveyances whatever trespasses you may find agamst truth 
or common sense, you will find none agamst the laws of harmony The English 
Liturgy, just as this quahty has been extolled m that sacred office, possesses 
not a greater measure of it, than is commonly to be found m an English Act of 
Parhament Digmty, simphcity, brevity, precision, intelhgibility, possibihty 
of bemg retained or so much as apprehended, every thing yields to Harmony 
Volumes tmght be filled, shelves loa&d, with the sacrifices that are m^^ to 

under such institutions, men, though m ever such small number, should be 
found, whom the view of the mjusnccs which, by English Judge-made law, 
they are compelled to commit, and the miseries they are thus compelled to 
produce, deprive of health and rest Witness the Letter of an Enghsh Hmdo- 
stan Judge, Sept 1. 1819, which hes bcfiirc me I will not make so cruel a 
requital for his honesty, as to put his name m prmt indeed the House of 
Commons’ Documents already published leave httle need of it 
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actions, not on account of their tending to augment the 
happmess, nor yet on account of their tending to dimmish the 
happiness of the party whose mtcrest is m question, but merely 
because a man finds himself disposed to approve or dis- 
approve of them . holding up that approbation or disappro-j 
bation as A sufficient reason for itself, and disclaiming the^ 
necessity of looking out for any extrinsic ground. Thus far 
m the general department of morals and m the particular 
department of politics, measunng out the quantum (as well as 
determimng the ground) ofpunishment, by the degree of the 
disapprobation 

this insatiate power Expletives, her iiunisters in Grecian poetry are not less 
busy, though in different shape and bulk, in English legislation in the former, 
they are monosyllables-' in the latter, they are whole bnes *’ 

To return to the principle pf sympathy and antipathy a term preferred at first, 
on account of its imparuahty, to the pnnaple of caprice The choice of an 
appellative, in the above respects too narrow, was owing to my not having, 
at that time, extended my views over the civil branch of law , any otherwise 
than as I had found it mseparably involved in the penal But when we come 
Co the former branch, we shall sec the phantastic pcinaple makmg at least as 
great a figure there, as the prmciple of sympathy and antipathy in the latter 

In the days of Lord Coke, the light of uuliry can scarcely be said to have as 
yet shone upon the face of Common Law If a faint ray of it, under the name 
of the argumentum ab inconvenienti, is to be found m a Use of about twenty 
topics exhibited by that great lawyer as the co-ordinate leaders of that all- 
pcrfect system, the admission, so arcumstanced, is as sure a proof of neglect, 
as, to the status of Brutus and Cassius, exclusion was a cause of nonce It 
stands, neither in the front, nor in the tear, nor m any post of honour, but 
huddled in towards the middle, wathout the smallest mark of preference 
[Coke, Littleton, 11 a ] Nor is this Larin tiuonvenience by any means the same 
thing with the Enghsh one It stands disnnguished from mischief and because 
by the vulgar it is taken for something less bad, it is given by the learned as 
somethmg worse The law prefers a mischief to an inconvenience, says an admired 
maxim, and the more admired because as nothmg is expressed by it. the more 
IS supposed to be understood 

Not that there is any avowed . much less a constant opposition, between the 
prescriptions of utihty and the operations of the common law such constancy 
wc have seen to be too much even for ascetic fervor [Supra, par x ] From 
time to time instinct would unavoidably betray them mto the paths of reason 
instinct which, however it may be cramped, can never be killed by education. 
The cobwebs spun out of the materials brought together by 'the competition 
of opposite analogies,' can never have ceased being warped by the silent 
attraction of the rabonal principle though it should have been, as the needle 

IS by the magnet, without the privity of conscience 

# 

“ Mfi", Toi, ye, pvv. See 

“ And be it further enacted by the authority aforesaid, that — Provided 
always, and it is hereby further enacted and declared that — See Ac 
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Thts If racier i IS manifest, that this is rather a prmaple m name 
M than in reahty. it is not a positive pimdple of ttsetf, so^iiruch 

than any iSng « a term employed to signify the negaOon of all prmaple. 
postttve What one expects to find m a prmaple is somctnmg ^t 
pomts out some external consideration, as a means of war- 
rantmg and guidmg the mtemal sentiments of approbation 
and disapprobation thi* expectation is but ill fulfilled by a 
proposition, which does neither more nor less than hold up 
each of those sentiments as a ground and standard for itself. 
Sentiments of a 13. In lookmg Over the catalogue of human actions (says 
^p^^leoft^ ^ partizan of this prmciple) m order to determme which of 
pathy. them are to be marked with the seal of disapprobation, you 

need but to take counsel of your own feelmgs whatever you 
find m yourself a propensity to condemn, is wrong for that 
very reason For the same reason it is also meet for punish- 
ment m what proportion it is adverse to utility, or whether it 
be adverse to utility at all, is a matter that makes no difference 
In that same proportion also is it meet for punishment if you 
hate much, pumsh much if you hate little, punish httle 
pashas you hate. If you hate not at all, pumsh not at all the 
Fine feelmgs of the soul are not to be overborne and tyrannized 
by the harsh and rugged dictates of pohtical utility 
14 The vanous systems that have been formed concerning 
fimerLnc^n- th^Undard of nght and wrong, may all be reduced to the 
mg the sian^rd prmciple of Sympathy and antipathy One account may 
wrot^mall ^ them They consist all of them m so many 

'rZbiTto this contrivances for avoidmg the obhgation of appeahng to any 
prmaple external standard, and for prevaihng upon the reader to accept 
of the author’s sentiment or opmion as a reason for itself 
The phrases different, but the prmciple the same.^ 

Vanous phrases , . , , , 

that have “ “ cunous enough to observe the vanety of mvennons men have hit 

served as the “P°“’ vanety of phrases they have brought forward, m order to 

charactmsttc t^onceal from the world, and, if possible, from themselves, this very general 
marks of so therefore very pardonable selt-sufficiency 

many pretended ^ purpose to tell him what is nght 

systems wrong, and that it is called a moral sense and then he goes to work 

at his ease, and says, such a thing is right, and such a thing is wrong — why? 

1 Moral Sense 'because my moral sense tells me it is ’ 

2 Common 2 Another man comes and alters the phrase leavmg out moral, and puttmg 

Sense in common, in the room of it He then tells you, thathis common sense teaches 

him what is nght and wrong, as surely as the other’s moral sense did meaning 
by common sense, a sense of some kmd or other, which, he says, is possessed 
by all mankind the sense of those, whose sense is not the same as the author’s. 
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15. It IS manifest, that the dictatcsjof tbos prmrJpU -fnllThis pHtidpU 
frequently comade with those of uohty, though perhaps 
wimout intendmg any such thmg Probably more frequently (hat ofutthty. 
than not" and hence it is that the busmess of penal justice is 

being struck out of the account as not worth taking This contrivance does 
better than the other, for a moral sense, bemg a new thing, a man may feel 
about him a good while without bemg able to 6nd it out but common sense 
IS as old as the creation, and there is no man but would be ashamed to be 
thought not to have as much of it as his neighbours It has another great 
Vdvantage by appearing to share power, it lessens envy for when a man gets 
up upon this ground, m order Co anathenutize chose who differ from him, 
it IS not by a sic volo sicjubeo, but by a veltUs jubtatis, 

3. Another man comes, and says, that as to a moral sense indeed, he cannot 3 Undtrstand- 
find that he has any such thmg that however he h» an tmdetsundmg, which mg 
will do quite as well This understanding, he says, is the standard of right and 
wrong it tells him so and so All good and wise men understand as he docs 
if other men's understandmgs differ in any pomt from his, so much the worse 
for them it is a sure sign they are either aeteenve or corrupt 

4 Another man says, that there is an eternal and immutable R.ule of Right 4 Rule of 
that the rule of tight dictates so and so and then he begins givmg you bis Right 
sentiments i^n any thmg that comes uppermost and these senuments (you 

are to take for granted) are so many branches of the eternal rule of right 

5 Another man, or perhaps the same man (it’s no matter) says, that there 5 Fitness of 
arc certam pracaces conformable, and othen repugnant, to the Fitness o{ Things 
Thmgs, and then he tells you, at his leisure, what pracaces are conformable 

and what repugnant just at he happens to like a pracUce or duhke it 

6 A great mulntude of people arc contmually talkmg of the Law of Nature, 6 Law of 
and then they go on givmg you their sentiments about what is nght and what Nature 

IS wrong and these senoments, you are to understand, arc so many chapters 
and secnons of the Law of Nature • 

7. Instead of the phrase. Law of Nature, you have sometimes. Law oCV^JLaw of 
(Reason, Right Reason, Natural jusnee. Natural Equity, Good Order Any fteason, 'Rifhf 
of them wiU do equally well This latter is most used m pohtics The three Reason, 
last are much more tolerable than the others, because they do not very Natural Justice, 
exphatly claim to be any thmg more than phrases they insist but feebly upon Natural Equity, 
the bemg looked upon as so many positive standards of themselves, and seem Goad Order 
content to be taken, upon occasion, for phrases expressive of the conformity 
of the thmg in question to the proper standard, whatever that may be On 
most occasions, however, it wilt be better to say utility utility is dearer, as 
referring more exphcitly to pain and pleasure 

8 We have one philosopher, who says, there is no harm m any thmg m 8 Truth 
the world but m telling a lie and that iC for example, you were to murder 

your own father, this would only be a particular way of saymg, he was not 
your father Of course, when this philosopher sees any thmg that he does not 
like, he says, it is a particular way of telling a he It is saymg, that the aa 
ought to be done, or may be done, when, M truth, it ought not to be done 

9 The £urest and openest of them ail u that sort of man who speaks out, 9 Docirute of 
and says, I am of the number of the Elect now God himself takes care to tnibrm Election, 

the Elect what is nght and that with so good effect, and let them smve ever 
so, they cannot help not only knowmg it but practismg it If therefore a man 
wants to know what is nght and what is wrong, he hu nothing to do but to 

rf ^ 
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carried on upon that tolerable sort of footing upon which we 
see It earned on In common at this day. For what more 

Repugnancy to It is upon the pnnaple of antipathy that such and such acts are often repro- 
Nalure, bated on the score of their being unnatural the practice of exposing children, 

established among the Greeks and Romans, was an unnatural practice Un- 
natural, when It means anv thmg, means unfiequent and there it means some- 
thing, although nothing to the present purpose But here it means no such 
thing for the frequency of such acts is perhaps the great complaint It there- 
fore means nothmg, nothmg, I mean which there is m the act itself All it 
can serve to express is, the disposition of the person who is talkmg of it the 
disposition he is in to be angry at the thoughts of it Does it merit his anger? 
Very likely it may but whether it does or no is a question, which, to be 
answered rightly, can only be answered upon the pnnciple of unhty. 

Utmatural, is as good a word as moral sense, or common sense, and would 
be as good a foundation for a system Such an act is unnatural, that is, repug- 
nant to nature for 1 do not like to practise it and, consequently, do not prac- 
tise It It IS therefore repugnant to what ought to be the nature of every body 
else 

Mischief they The mischief common to all these ways of thinking and arguing (which, 

produce. in truth, as we have seen, are but one and the same method, couched m 
different forms of words) is their servmg as a cloke, and pretence, and ahment, 
to despotism if not a despotism m practice, a despotism however m disposi- 
tion which IS but too apt, when pretence and power offer, to show itself in 
pracace The consequence is, that with mtentions very commonly of the 
purest kind, a man becomes a torment either to himself or his fellow-creatures 
If he be of the melancholy cast, be sits m silent gnef, bewailing then blindness 
and depravity if of the leasable, he declaims with fury and virulence against 
all who differ from him, blowing up the coals of lanancism, and brandmg 
with the charge of corrupnon and msmeenty, every man who does not think, 
or profess to think, as he does 

U such a man happens to possess the advantages of style, his book may do a 
considerable deal of mischief before the nothmgness of it is understood 

These ptmciples, if such they can be called, it is more frequent to see apphed 
to morals than to pohtics but their influence extends itself to both In politics, 
as well as morals, a man will be at least equally glad of a pretence for decidmg 
any question m the manner that best pleases him, without the trouble of 
inquiry If a man is an infallible judge of what is right and wrong in the 
actions of pnvate mdividuals, why not m the measures to be observed by 
pubhc men m the direction of those actions? accordingly (not to mention 
other chimeras) I have more than once known the pretended law of nature 
set up m legislative debates, m opposition to arguments derived from the 
pnnaple of unhty 

Whether utility ‘But is it never, then, from any other considerations than those of unhty, 
IS actuatty the that we den ve our notions of nght and wrong’’ Ido not know Ido not care 
sole ground qf Whether a moral sennment can be ongmally conceived from any other source 
all tile approba- than a view of unhty, u one quesnon whether upon exammanon and reflec- 
tion we ever non it can, m point of fact, be actually persisted m and jusnfied on any other 

bestow, IS a ground, by a person reflecting withm himself, is another whether m pomt of 

different con- right it can properly be justified on any other ground, by a person addressmg 
sideration hunself to the commumty, is a third The two first^ire quesnons of specula- 
tion It matters not, comparanvely speakmg, how they are dended The last 
IS a quesnon of pracnce me deasion of it is of as much importance as that of 
any can be 
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natural or more general ground of hatred to a practice can 
there be, than the mischievousness of such practice? What 
all men are exposed to suffer by, all men wm be disposed to 
hate. It IS far yet, however, from being a constant ground, 
for when a man suffers, it is not always that he knows what 
It 15 he suffers by. A man may suffer grievously, for instance, 
by a new tax, without bemg able to trace up tic cause of his 
sufferings to the mjustice of some neighbour, who has eluded 
the payment of an old one. 

16 The principle of sympathy and antipathy is most iptThis pnnapk 
to err on the side of seventy. It is for applymg punishment in 
many cases which deserve none m many cases which deserve of seventy 
some. It IS for applying more than they deserve. There is no 
incident imagmable, be it ever so tnvial, and so remote from 
mischief, from which this prinaple may not extract a ground 
of punishment Any difference m taste any difference m 
opinion upon one subject as well as upon another. No dis- 
agrccpicnt so tnflmg which perseverance and altercation will 

‘I feel m myself,’ (say you) ‘a disposition to approve of such or such an action 
m a moral view but this is not owmg to any notions 1 have of its being a 
useful one to the community I do not pretend to know whether it be an 
Useful one or not it may be, for aught I know, a mischievous one ’ 'But is it 
then,' (say 1) ‘a mischievous one? exanune, and if you can make yourself 
sensible that it is so, then, if duty means any thmg, that is. moral duty, it is 
your duty at least to abstam fiom it and more than that, if it is what hes in 
your power, and can be done without too great a sacrifice, to endeavour to 
prevent it It is not your cherishing the notion of it m your bosom, and giving 
It the name of virtue, that will excuse you ’ 

‘I feel m myself,’ (say you again) 'a disposition to detest such or such an 
action in a moral view, but this is not owing to any notions I have of its 
being a mischievous one Co the community I do not pretend to know 
whether it be a mischievous one or not it may be not a mischievous one 
It may be, for aught 1 know, an useful one’ — ‘May it mdeed,’ (say I) ‘an 
useful one? but let me tell you then, that unless duty, and right and wrong, 
be just what you please to make them, if it really be not a mischievous one, 
and any body has a rmnd to do it, it is no duty of yours, but, on the contrary. 

It would be very wrong m you, to take upon you to prevent him detest it 
withm yourself as much as you please, that it may be a very good reason 
(unless it be also a useful one) for your not doing it yourself but if you go 
about, by word or deed, to do any thmg to hinder him, or make him suffer 
for It, It IS you, and not he, that have done wrong it u not your setting your- 
self to blame his conduct, or branding it wiA the name of vice, that will 
make him culpable, or you blameless Therefore, if you can make yourself 
content that he shall be of one mmd, and you of another, about this matter, 
and so contmue. it is well but if nothmg will serve you, but that you and he 
must needs be of the same mind, I’ll tell you what you have to do it u for you 
to get the better of your antipathy, not for him to truckle to it ’ 
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not render senous Each becomes m the other’s eyes an enemy, 
and, if laws permit, a cnminal.’^ This is one of the circum- 
stances by which the human race is distinguished (not much 
mdccd to its advantage) from the brute creation. 

17 It is not, however, by any means unexampled for this 
prmciple to err on the side of lenity A near and perceptible 
mischief moves antipathy. A remote and imperceptible mis- 
chief, though not less real, has no effect Instances m proof of 
this will occur m numbers in the course of the work * ft would 
be breaking m upon the order of it to give them here 
The theological 18. It may be wondered, perhaps, that m all this while no 
been made of the theological pruici^lc, meamng 
principle ^ that prmaple which professes to recur for the standard of 
• . nght and wrong to the will of God. But the case is, this is 
not m fact a distmct prmaple It is never any thmg more or 
less than one or other of the three before-mentioned principles 
presenting itself under another shape The will of God here 
meant cannot be his revealed wiU, as contamed m the saaed 
wntmgs. for that is a system which nobody ever thinks of 

^ Kang James the Pint of England had conceived a violent antipathy against 
Anans two of whom he burnt » This gratification he procured himself with- 
out much difficulty the notions of the times were favourable to it He wrote 
a funous book against VorsUus, for being what was called an Arimman for 
Vorstius was at a distance He also wrote a fiinous book, called ‘A Counter- 
blast to Tobacco,’ against the use of that drug, which Sir Walter Raleigh had 
then lately introduced Had the notions of the times co-operated with him, 
he wouldjhave burnt the Anabaptist and the smoke of tobacco in the same fire 
However, he had the sausfacaon of putting Raleigh to death afterwards, 
though for another enme 

Disputes concerning the comparative excellence of French and Italian music 
have occasioned very senous bickerings at Pans One of the parties would not 
have been sorry (says Mr D’Alembert*') to have brought government into 
the quarrel Pretences were sought after and urged Long before that, a dis- 
pute of hke nature, and of at least equal warmth, had been kindled at London 
upon the comparauve ments of two composers at London, where nots 
between the approvers and disapproven of a new play are, at this day, not 
unfrequent The ground of quarrel between the Bigendians and the Little- 
endians m the fable, was not more frivolous than many an one which has laid 
empires desolate In Russia, it is said, there was a time when some thousands 
of persons lost their fives m a quarrel, in which the government had taken part, 
about the number of fingers to be used m making the ngn of the cross This 
was in days of yore the mimsters of Catherine II are better mstructeJc than to 
take any other part m such disputes, than that of preventmg the parties con- 
cerned from doing one another a mischief i 
See ch xvi [Division], par 42, 44 

® Hume’s Hist vol 6 Melanges Essai sur la Liberty de la Musique 
e Instruct art 474, 475, 476 


But errs, in 
some instances, 
on the side of 
lenity 
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rccurnng to at this tunc of day, for the details of pohtical 
administration' and even before it can be apphed to the details 
of pnvate conduct, it is umvcrsally allowed, by the most 
eminent divmcs of all persuasions, to stand m need of pretty 
ample mterpretations, else to what use are the works of those 
divines’ And for the gmdance of these interpretations, it is 
also allowed, that some other standard must be assumed. 

The will then which is meant on this occasion, is that which 
may be called the presumptive will; that is to say, that which is 
presumed to be his will on account of the conformity of its 
dictotes to those of some other prmaple What then may be 
this other pnnciple’ it must be one or other of the three 
mentioned above for there cannot, as we have seen, be any 
more It is plam, therefore, that setting revelation out of the 
question, no hght can ever be thrown upon the standard of 
right and wrong, by any thing that can be said upon the 
question, what is God’s will We may be perfectly sure, 
indeed, that whatever is nght is conformable to the will of 
God but so far is that from answermg the purpose of showmg 
us what IS nght, that it is necessary to know first whether a 
thmg is right, m order to know from thence whether it be 
conformable to the will of God ^ 

19. There are two thmgs which are very apt to be con- Anupathy, let 
founded, but which it imports us carefully to distmgmsh. — 
the motive or cause, winch, by operating on the mmd of an so nght, u never 
mdividual, is productive of any act and the ground or reason »/ itself a nght 
which warrants a legislator, or other by-stander, in regardmg^^*’”"’^^’^^"’” 

' The principle of theology refers every thing to God’s pleasure But The pnnctple of 
what IS God’s pleasure? God does not, he confessedly does not now, either theology how 
speak or write to us How then ate we to know what is his pleasure ’ By reduable to one 
observing what is our own pleasure, and pronouncing it to be his Accordingly or another of the 
what IS called the pleasure of God, is and must necessarily be (revelation three principles 
apart) neither more nor less than the good pleasure of the person, whoever 
he be, who is pronouncmg what he beheves, or pretends, to be God’s pleasure 
How know you it to be God’s pleasure that such or such an act should be 
abstained from? whence come you even to suppose as much’ ‘Because the 
engagmg in it would, I imagine, be prejudicial upon the whole to the happmess 
of mankind,’ says the partizan of the prmaple of utility ‘Because the commis- 
sion of It IS attended with a gross and sensual, or at least with a tnfimg and 
transient satisfaction,’ says the partizan of the prmaple of aseeQasm ‘Because 
1 detest the thought of it, and I cannot, neither ought I to be called upon to 
tell why ,’ says he who proceeds upon the pnnaple of antipathy In the words 
of one or other of these must that person necessarily answer (revelation apart) 
who professes to take for his standard the will of God 



146 PRINCU'LES OF MORALS ANO LEOriiiLA 1 lON 

that act with an eye of approbation. When the act happens, in 
the particular instance in question, to be productive of effects 
which we approve of, much more if we happen to observe 
that the same motive may frequently be productive, m other 
mstances, of the hke effects, we are apt to transfer our approba- 
tion to the motive itself, and to assume, as the just ground for 
the approbation we bestow on the act, the circumstance of its 
onguiaang from that motive It is in this way that the senti- 
ment of antipathy has often been considered as a just groimd 
of action Antipathy, for mstance, in such or such a case, is 
the cause of an action which is attended with good effects 
but this does not make it a right ground of action in that 
case, any more than m any other. StiU farther Not only the 
effects arc good, but the agent sees beforehand that they will 
be so This may make the action indeed a perfectly nght 
action but it does not make antipathy a nght ground of 
action. For the same sentiment of antipathy, if implicitly 
deferred to, may be, and very frequently is, productive of the 
very worst effects Antipathy, therefore, can never be a 
nght ground of action No more, therefore, can resentment, 
which, as will be seen more particularly hereafter, is but a 
modification of antipathy The only right ground of action, 
that can possibly subsist, is, after all, the consideration of 
utility, which if It is a nght prmciple of action, and of appro- 
bation, m any one case, is so m every other Other principles 
m abundance, that is, other motives, may be the reasons why 
such and such an act has been done that is, the reasons or 
causes of its being done but it is this alone that can be the 
reason why it might or ought to have been done Antipathy 
or resentment requires always to be regulated, to prevent its 
domg mischief, to be regulated by what? always by the 
principle of utihty. The principle of utihty neither reqmres 
nor admits of any other regulator than itself 
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OF THE FOUR iANCTIONS OR SOURCES OF PAIN AND 
PLEASURE 

1. It has been shown that the happiness of the mdmduals, ConwAnon or 
of whom a community is composed, that is their pleasures and 
their security, is the end and the sole end which the legislator ceding 
ought to have in view the sole standard, in conformity to 
which each mdividual ought, as far as depends upon the 
legislator, to be tnaJe to fashion his behaviour But whether 
It be this or any thmg else that is to be done, there is nothmg 
by which a man can ultimately be made to do it, but either 
pain or pleasure Having taken a general view of these two 
grand objects {vtz , pleasure, and what comes to the same thmg, 
immumty from pam) in the character o( final causes, it will 
be necessary to take a view of pleasure and pam itself, m the 
character of efficient causes or means 

2 There 'are four distmguishable sources from which Fowiandioni 
pleasure and pain are in use to flow considered 
they may be termed the physical, the political, the moral, and^am 
the religious and inasmuch as the pleasures and pains belongmgl 
to each of them are capable of givmg a bmdmg force to anyj 
law or rule of conduct, they may all of them be termedif 
sanctions ^ 

^ Sanctio, in Latin, was used to signify the act of bmdmg, and, by a common 
grammatical transition, any thmg which serves to bind a man to wit, to the 
observance of such or such a mode of conduct According to a Latm gram- 
marian," the import of the word is denved by rather a far-fetched process (such 
as those commonly are, and m a great measure mdeed must be, by which 
intellectual ideas are denved from sensible ones) &om the word sanguis, 
blood because, among the Romans, with a view to mculcate into the people a 
persuasion that such or such a mode of conduct would be rendered obhgatory 
upon a man by the force of which I call the rehgious sanction (that is, that he 
would be made to suffer by the extraordinary interposition of some supenor 
being, if he failed to observe the mode of conduct in question) certain cere- 
momes were contrived by tjje priests, m the course of which ceremonies the 
blood of victims was made use of 

A Sanction then is a source of obhgatory powers or motives that is, o( pains 

" Servius See Amsworth’s Diet ad verbum Sandio 
VI 
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2 The political 


1. The physical 3 If It be ui the present hfc, and from the ordinary course 

sanction nature, not purposely modified by the interposition of the 

will of any human bemg, nor by any extraordinary mter- 
position of any superior invisible bemg, that the pleasure or 
the pain takes place or is expected, it may be said to issue from 
or to belong to the phystcal sanction. 

4 If at the hands of a particular person or set of persons m 
the commumty, who under names correspondent to that of 
judge, are chosen for the particular purpose of dispensmg it, 
accordmg to the will of the sovereign or supreme ruhng 
power m the state, it may be said to issue from the political 
sanction. 

5 If at the hands of such chance persons m the commumty, 
as the party m question may happen in the course of his life to 
have concerns with, accordmg to each man’s spontaneous 
disposition, and not accordmg to any settled or concerted 
rule. It may be said to issue from the moral or popular sanction.^ 

6 If from the immediate hand of a superior mvisible bemg, 
either m the present life, or m a future, it may be said to issue 
from the religious sanction 

7 Pleasures or pains which may be expected to issue from 
^he“^ pliysicfl/, political, or moral sanctions, must all of tliem be 

religious sane- expected to DC cxpcnenced, if ever, in the present hfe: those 
twn, may which may be expected to issue from the religious sanction, 
pr^tUJe'ofa expected to be experienced either m the present hfe 

future or m z future. 

Those which 8 Those which can be experienced m the present hfe, can 
regard the pre- gf course be no Others than such as human nature m the course 
which server of the present life is susceptible of and from each of these 
source they flow, sources may flow all the pleasures or pams of which, m the 
towmuances^rf course of the present hfe, human nature is susceptible. With 
their production regard to these then (with which alone we have m this place 


3 The moral or 
popular 


4. The religious 


The pleasures 


and pleasures, which, accordmg as they are connected with such or such inodes 
of conduct, operate, and are mdeed the only thmgs which can operate, as 
motives See Chap x {Moaves] 

’ Better termed popular, as more directly mdicative of its constituent cause, 
as likewise of its relanon to the more common phrase public opinion, m French 
opinion publique, the name there given to that tutelary power, of which of late 
so much IS said, and by which so much is done 'fhe latter appellation is how- 
ever unhappy and inexpressive, since if opinion is material, it is only m virtue 
of the influence it exercises over action, through the medium of the aflections 

* tl ■ will 



FOUR SANCTIONS OF PAIN ANU »'Lj;Aj>URi 149 

any conocm) those of them which belong to any one of those 
sanctions, differ not ultimately m kmd from those which 
belong to any one of the other three: the only difference 
there is among them hes in the circumstances that accompany 
their production. A suffermg which befalls a man m the 
natural and spontaneous course of thmgs, shall be styled, for 
mstance, a calamity, m which case, if it be supposed to befall 
him through any imprudence of his, it may be styled a punish- 
ment issuing from the physical sanction Now this same 
suffering, if inflicted by the law, will be what is commonly 
called a punishment, if meurred for want of any friendly 
assistance, which the misconduct, or supposed misconduct, 
of the sufferer has occasioned to be withholden, a punishment 
issumg from the moral sanction, if through the immediate 
mterposition of a particular providence, a punishment issuing 
from the rehgious sanction. 

9 A man’s goods, or his person, are consumed by Hie.Examplr 
If this happened to him by what is called an acadent, it was 

a calamity if by reason of his own imprudence (for mstance, 
from his neglectmg to put his candle out) it may be styled a 
punishment of the physical sanction if it happened to him by 
the sentence of the political magistrate, a puiushmcnt belong- 
ing to the pohtical sanction, that is, what is commonly called 
a pumshment if for want of any assistance which his neighbour 
withheld from him out of some dislike to his moral cliaracter, 
a punishment of the moral sanction if by an immediate act 
of God’s displeasure, manifested on account of some sin com- 
mitted by him, or through any distraction of mind, occasioned 
by the dread of such displeasure, a pumshment of the religious 
sanction ^ 

10 As to such of the pleasures and pams belongmg to die Those which 
religious sanction, as regard a future life, of what kmd these afatme 
may be wc caimot know These he not open to our observa- 

non Durmg the present life they arc matter only of expecta- known 
non and, whether diat expectanon be denved from natural 
or revealed religion, the parncular kmd of pleasure or pam, 
if It be different from all those which he open to our observa- 

* A sufTenng conceived* to befall a man by the immediate aa of God, as 
above, is often, for shortness’ sake, called a judgment instead of saying, a suffering 
inflicted on him in consequence of a speaal judgment formed, and reaoluDon 
thereupon taken, by the Oeity 
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tion, IS what we can have no idea of. The best ideas we can 
obtain of such pains and pleasures are altogether unhquidated 
in point of quality. In what other respects our ideas of them 
may be hquidated will be considered m another place ^ 

The phyacal 11. Of these four sanctions the physical is altogether, we 
s^ion IB- ixiay observe, jthe ground-work of the political and the moral: 
the other three. SO IS It also Or the reugious, ui as tar as the latter bears relation 
to the present hfe. It is mcluded m each of those other three. 
This may operate m any case, (that is, any of the pams or 
pleasures belongmg to it may operate) mdependently of them: 
none of them can operate but by means of this In a word, the 
powers of nature may operate of themselves; but neither the 
magistrate, nor men at large, can operate, nor is God m the 
case m question supposed to operate, but through the powers of 
nature. 

Use of this 12 For these four objects, which m their nature have so 
much in common, it seemed of use to find a common name. 
It seemed of use, m the first place, for the convemence of 
givmg a name to certam pleasures and pains, for which 
a name equally characteristic could hardly otherwise have 
been found m the second place, for the sake of holdmg up the 
efficacy of certam moral forces, the influence of which is apt 
not to be suffiaently attended to Does the poUtical sanction 
e::j:crt an influence over the conduct of mankind’ The moral, 
the rchgious sanctions do so too. In every mch of his career 
arc the operations of the pohtical magistrate hablc to be aided 
or impedled by these two foreign powers who, one or other 
of them, or both, are sure to be either his nvals or his allies 
! Does It happen to him to leave them out of his calculations’ 
he will be sure almost to find himself mistaken in the result 
Of all this we shall find abundant proofs m the sequel of this 
work. It behoves him, therefore, to have them contmually 
before his eyes; and that under such a name as exhibits the 
relation they bear to his own purposes and designs 

* See ch. xui [Cues unmeet] par 2 note 



CHAPTER IV 


VALUE OP A LOT OF PLEASURE OR PAIN, HOW TO 
BE MEASURED 


1. Pleasures then, and the avoidance of pains, arc the ends Use tiiis 
which die legislator has in view, it behoves him'tiierefbre 
understand their value. Pleasures and pains are die instruments 
he has to work with" it behoves him therefore to understand 


their force, which is again, m other words, their value 

2 . To a person considered by hmselfj th^ value of a pleasure 
or pam considered by itself, will be greater or less, accordmg to 
the four foUowmg arcumstances* 

\ I. Its intensify. 

* a Its duration 
( 3 Its certainty or uncertainty. 

4. Its propinquity or remoteness 

, 3 . These are the circumstances which arc to be considered 
m estunatmg a pleasure or a pam considered each of them by 
itself But when the value of any pleasure or pam is considered 
for the purpose of cstimatmg the tendency of any act by which 
It IS produced, there are two other arcumstanccs to be taken 
mto account, these arc, 


Circumstances 
to be taken into 
the account m 
estimating the 
value of a plea- 
sure or pain con- 
sidered unth 
rrference to a 
single person, 
and by itself 

— considered as 
connected with 
other pleasures 
or pains. 


5 . Its fecundity, or the chance it has of bemg followed by 
sensations of the same kmd that is, pleasures, if it be a pleasure: 
pains, if It be a pam 

6. Its purity, or the chance it has of not bemg followed by 


' These drcumstaiices hsve since been donunated elements or dimensions of 
value in a pleasure or a pam 

Not long after the pubbeanon of the first edition, the following memonter 
verses were firamed, m the view of lodgmg more efiectually. m the memory, 
these pomts, on which the whole fabric of morals and legislanon may be seen 
to rest 

Intense, long, certain, speedy, frui^iil, purr — 

Such marks m pleasures and in pains endure 
Such pleasi^^ seek if private be thy end 
If it punlic, wide let them extend 
Such pains avoid, whichever be thy view" 

If pains must come, let them extend to few. 

IM 
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sensations of the opposite kind that is, pains, if it be a pleasure: 
pleasures, if it be a pain 

These two last, however, are m strictness scarcely to be 
deemed properties of the pleasure or the pain itself, they are 
not, therefore, in stnetness to be taken into the account of the 
value of that pleasure or that pain They arc m strictness to 
be deemed properties only of the act, or other event, by which 
such pleasure or pam has been produced , and accordingly are 
only to be taken mto the account of the tendency of such act 
or?Y^h event 

—constdered 4 / To a number of persons, with reference to each of whom 
to^an^erof Value of a pleasure or a pam is considered, it will be greater 
persons , or less, accordmg to seven circumstances to wit, the six pre- 
cedmg ones, vtz 

I. Its intensity 

2 Its duration 

3 Its certainty or uncertainty 

4. Its propinquity or remoteness. 

5 Its fecundity 

6 Its purity 

And one other , to wit 

7 Its extent, that is, the number of persons to whom it 
extends, or (m other words) who are affected by it 

Process for 5. To take an exact account then of the general tendency of 
^m^y^ojany W "which the interests of a community arc affected, 

act or event proceed as follows Begin with any one person of those whose 
mterests seem most immediately to be affected by it and 
take an account, 

1, Of the value of each distmguishable pleasure which 
appears to be produced by it m the^rsf instance 

2, Of the value of each pam which appears to be produced 
by It in the first mstance 

3 Of the value of each pleasure which appears to be pro- 
duced by It after the first This constitutes xkc fecundity of the 
first pleasure and the impurity of the first pam. 

4. Of the value of each pam which appears to be produced 
by It after the first. This constitutes the fecundity of the first 
pam, and the impurity of the first pleasure; 

5 Sum up all the values of all the pleasures on the one side, 
and those of all the pams on the other The balance, if it be on 
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the Side of pleasure, will give the good tendency of the act upon 
the whole, with respect to the interests of that tndivtdual 
person; if on the side of pain, the had tendency of it upon the 
whole 


6 Take an account gf the ttumber of persons whose interests 
appear to be concerned; and repeat the above process with 
respect to each Sum up the numbers expressive of the degrees 
of good tendency, which the act has, with respect to each 
mdividual, m regard to whom the tendency of it is good upon 
the whole, do this agam with respect to each mdividual, m 
regard to whom the tendency of it is good upon the whole do 
this agam with respect to each mdividual, m regard to whom 
the tendency of it is had upon the whole Take the balance; 
which, if on the side of pleasure, will give the general good 
tendency of the act, witli respect to the total number or com- 


mumty of mdividuals concerned, if on the side of pam, the 
general evd tendency, with respect to the same community 

6 . It IS not to be expected that this process should be stnctly Use of thefore- 
jursued previously to every moral judgment, or to every 
egislative or judicial operation It may, however, be always 

tept m view and as near as the process actually pursued on 
these occasions approaches to it, so near will such process 
approach to the character of an exact one 

7. The same process is alike apphcablc to pleasure and pam. The same pro- 
m whatever shape they appear and by whatever denomma- “pf'cMe 

, 'it 1 ■'ll 1 11 , to good and evil, 

non they are distmguished to pleasure, whether it be called profit and mts- 
good (which IS properly the cause or instrument of pleasure) ^‘tf> 
or projit (which is hsunt pleasure, or the cause or instrument 
of d^tant pleasure,) or conuentence, or advantage, henejit, and pam 
emolument, happiness, and so forth to pam, whether it be called 
evil, (which corresponds to good) or mischief, or inconvenience, 
or disadvantage, or loss, or unhappiness, and so forth. 

8 Nor IS this a novel and unwarranted, any more than it Conformity of 
IS a useless theory. In all this there is nothing but what 
practice of mankmd, wheresoever they have a clear view 
of their own interest, is perfectly conformable to. An article 
of property, an estate m land, for mstance, is valuable, on 
what account? On account of the pleasures of all kmds which 
It enables a man to produce, anci what comes to the same 
thmg the pains of all kmds which it enables him to avert. 
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But the value of such an amde of property is umversally 
understood to rise or fall according to the length or shortness 
of the tune which a man has m if the certamty or uncertainty 
of Its coming mto possession: and the nearness or remoteness 
of the time at which, if at all, it is to come mto possession. 
As to the intensity of the pleasures which a man may derive 
from It, this is never thought of, because it depends upon the 
use which each particular person may come to make of it; 
which cannot be esnmated tiU the particular pleasures he may 
come to denve from it, or the particular pams he may come to 
exclude by means of it, are brought to view For the same 
reason, neither does he think of the fecundity or purity of those 
pleasures. 

Thus much for pleasure and pam, happiness and un- 
happmess, m general We come now to consider the several 
particular kmds of pam and pleasure. 



CHAPTER V 


PLEASURES AND FAINS, THEIR KINDS 

1 . Having represented what belongs to all sorts of pleasures Pleasures W 
and pains alike, we come now to eidubit, each by itself, 
several sorts of pams and pleasures Pams and pleasures may 2 Complex 
be called by one general word, mtcrestmg perceptions. 

Intercstmg pcrccpaons arc either simple or complex. The 
simple ones are those which cannot any one of them be 
resolved mto more complex are those which are resolvable 
mto divers simple ones A complex mterestmg perception 
may accordmgly be composed either, i Of pleasures alone 
2 Of pains alone or, 3 Of a pleasure or pleasures, and a pam 
or pains together. What determmes a lot of pleasure, for 
example, to be regarded as one complex pleasure, rather than 
as divers simple ones, is the nature of the exatmg cause 
Whatever pleasures are excited all at once by the action of 
the same cause, arc apt to be looked upon as constitutmg all 
togetlier but one pleasure 

2 The several simple pleasures of which human nature is The simple 
suscepuble, seem to be as follows i. The pleasures of sense 

2. The pleasures of wealth 5 The pleasures of skill. 4. The 
pleasures of airuty. 5 . The pleasures of a good name. 6. The 
pleasures of power 7 The pleasures of piety 8. The pleasures 
of benevolence 9. The pleasures of malevolence 10. The 
pleasures of memory, ii. The pleasures of imagmadon. 

12 The pleasures of expectanon. 13 The pleasures dependent 
on association 14. The pleasures of rehef. 

3 The several simple pains seem to be as follows i. ThcTfe simple 

pains of privation 2 The pains of the senses. 3 The pains enumer- 

awkwardness. 4 The pams of enmity 5 The pams of an ill 

name. 6. The pams or piety. 7, The pams of benevolence. 

8. The pams of malevolence. 9. The pams of the memory. 

10. The pains of the imagination, ii. The pams of expecta- 
tion. 12. The paim*dependent on association.^ 

' The catalogue here given, is what seemed to be a complete hst of tune 

several simple pleasures and pains of which human nature u susceptible:^,,^ ' 
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led 


1 Pleasures of 4 . I. The pleasures of sense seem to be as follows: i The 
sense pleasures of me taste or palate, mcludmg whatever pleasures 

are experienced m satisfymg the appetites of hunger and thirst. 
2 The pleasure of intoxication 3 The pleasures of the organ 
of smellmg 4 The pleasures of the touch 5 The simple 
pleasures of the ear , independent of association 6. The simple 
pleasures of the eye, mdependent of association 7. The 
pleasure of the sexual sense 8 The pleasure of health or, the 
mtemal pleasurable feeling or flow of spirits (as it is called) 
which accompames a state of full health and vigour, espeaally 
at times of moderate bodily exertion 9 The pleasures of 
novelty or, the pleasures derived from the gratification of 
the appetite of cunosity, by the apphcation of new objects 
to any of the senses ^ 

5 2. By the pleasures of wealth may be meant those 
pleasures which a man is apt to derive from the consciousness 

acquisTiionZr 0/°^ possessmg any article or articles which stand m the list of 
possession instruments of enjoyment or secunty, and more particularly 
at the time of bs first acquiting them, at wben time the 
pleasure may be styled a pleasure of gam or a pleasure of 
acquisition at other tunes a pleasure of possession 
3 The pleasures of skill, as exercised upon particular 
objects, are those wbch accompany the applicanon of such 
particular instruments of enjoyment to their uses, as cannot 
be so applied without a greater or less share of difficulty or 
exertion * 

6 4. The pleasures of amity, or self-recommendation, are 
the pleasures that may accompany the persuasion of a man’s 


2 Pleasures of 
wealth, which 
are either of 


3 Pleasures of 
skill 


4 Pleasures of 
amity 


insomuch, that if, upon any occasion whatsoever, a man feels pleasure or 
pam. It IS either referable at once to some one or other of these kmds, or 
resolvable mto such as are It might perhaps have been a saOsfacDon to the 
reader, to have seen an analytical view of the subject, taken upon an exhaustive 
plan, for the purpose of demonstratmg the cat^ogue to be what it purports 
to be, a complete one The catalogue is m fact the result of such an analysis, 
which, however, 1 thought it better to discard at present, as bemg of too meta- 
physical a cast, and not stnctly within the limits of this design See Chap xm 
[Cases unmeet], par 2 Note 

' There are aho pleasures of novelty, exated by the appearance of new 
ideas these are pleasures of the imagination See infra 13 

• For instance, the pleasure of bemg able to graul^ the sense of heating, by 
smgmg, or performmg upon any musical instrument The pleasure thus 
obtamed, w a thmg superadded to, and perfectly distinguishable from, that 
which a man enjoys from heating another penon perform m the same manner 
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being m the acquisition or the possession of the good-wiU of 
such or such assignable persoA or persons in particular: or, 
as the phrase is, of being upon good terms with him or them, 
and as a fruit of it, of his being m a way to have the benefit 
of their spontaneous and gratuitous services 

7 5 The pleasures of a good name are the pleasures that 5 Pleasurts of 
accompany the persuasion of a man’s bemg m the acquisition 

or the possession of the good-will of the world about him, 
that is, of such members of soaety as he is likely to have 
concerns with, and as a means of it, cither their love or their 
esteem, or both and as a fruit of it, of his bemg m the way to 
have the benefit of their spontaneous and gratuitous services 
These may hkewise be called the pleasures of good repute, the 
pleasures of honour, or the pleasures of the moral sanction.^ 

8 6 The pleasures of power are the pleasures that accom- 6 Pleasures of 
pany the persuasion of a man’s bemg m a condition to dispose 

E eople, by means of tlievr hopes and fears, to give him the 
enefit of their services that is, by the hope of some service, 
or by die fear of some disservice, that he may be m the way to 
render them. 

9. 7 The pleasures of piety are the pleasures that accom- 7 Pleasures of 
pany the belief of a man’s bcuig m the acquisition or in posses- 
Sion of the good-wiU or favour of the Supreme Bemg and 
as a fruit of it, of his bemg m a way of enjoymg pleasures to 
be received by God’s special appomtment, cither m this hfe, 
or m a hfe to come These may ako be called the pleasures 
of rehgion, the pleasures of a religious disposition, or the 
pleasures of the rehgious sanction * 

10 8 . The pleasures of benevolence are the pleasures 8 Pleasures of 
resulting from the view of any pleasures supposed to " 

f iossessed by the bemgs who may be the objects of benevo- 
ence, to wit, the sensitive bemgs we are acquamted with, 
under which are commonly included, i The Supreme Being 
2 . Human beings 3 . Other ammals These may also be called 
the pleasures of good-will, the pleasures of sympathy, or the 
pleasures of the benevolent or soaal affections 

11. 9 The pleasures of malevolence are the pleasures 9 Pleasures of 
resultmg from the* view of any pam supposed to be suffered ^ 

by the beings who may become the objects of malevolence 

’ See Chap 111 [Saactioas] * Sec Chap w fSancaons] 



158 PRJNCuiiS OF MORAi-S AND L*-UjLAliUN 

to Wit, I Human bcmgs z. Other ammals These may also 
be styled the pleasures of lU-wiU, the pleasures of the irascible 
appetite, the pleasures of antipathy, or the pleasures of the 
malevolent or dissocial affections. 

10 Pleasures of 12. lo The pleasures of the memory are the pleasures 
the memory which after havmg enjoyed such and such pleasures, or even 

m some case after having suffered such and such pams, a man 
ivill now and then experience, at recollectmg them exactly 
m the order and m the arcumstances m which they were 
actually enjoyed or suffered These derivative p easures may 
of course be distinguished mto as many speaes as there are of 
original perceptions, from whence they may be copied 
They may also be styled pleasures of simple recollection 

11 Pleasures of 13. II The pleasures of the imagination are the pleasures 
the imagination which may be derived from the contemplation of any such 

pleasures as may happen to be suggested by the memory, but 
m a different order, and accompanied by different groups of 
arcumstances These may accordmgly be referred to any one 
of the three cardmal points of time, present, past, or future 
It IS evident they may admit of as many distinctions as those of 
the former class 

12 Pleasures of 14 12 The pleasures of expectation are the pleasures that 
expectation. result from the contemplation of any sort of pleasure, referred 

to time future, and accompamed with the sentiment of belief 
These also may adimt of the same distmctions ^ 

13 Pleasures 15 1 3 The pleasures of association are the pleasures which 
depending on eertam obiects or madents may happen to afford, not of 

themselves, but merely m virtue or some assoaanon they have 
contracted m the mmd with certam objects or mcidents which 
are m themselves pleasurable Such is the case, for instance, 
with the pleasure of skill, when afforded by such a set of 
madents as compose a game of chess This derives its 
pleasurable quality from its association partly with the pleasure 
of skill, as exercised m the production of madents pleasurable 
of themselves pardy from its association with the pleasures 
of power Such is the case also with the pleasure of good luck, 
when afforded by such mcidents as compose the game of 
hazard, or any other game of chance. When played at for 

* In contradisoncaon to these, all other pleasures may be termed pleasures 
of enjoyment 
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nothing This denves its pleasurable quahty from its assocu- 
tion with one of the pleasures of wealth, to wit, with the 
pleasure of acquiring it. 

16. 14 . Farther on we shall see pains grounded upon 14 Pleasures of 
pleasures; in like manner may we now see pleasures grounded"*'^ 
upon pains. To the catalogue of pleasures may accorduigly be 
added the pleasures of relief or, the pleasures which a mail 
expenences when, after he has been endunng a pam of any 
kmd for a certam ome, it comes to cease, or to abate These 


may of course be distmguished into as many species as there 
arc of pains, and may give nse to so many pleasures of 
memory, of imagination, and of expectation 


17 I Pains of privation are the pains that may result from 1 Pams of 
the thought of not possessmg m the time present any of the P"*'"'®" 
several kmds of pleasures. Pams of privation may accordmgly 
be resolved mto as many kmds as there are of pleasures to 
which they may correspond, and from the absence whereof 
they may be denved 


18 There are three sorts of pams which are only so miny These include, 
modifications of the several pains of privation When the • 

enjoyment of any particular pleasure happens to be particu- 
larly desired, but without any expecuoon approaching to 
assurance, the pam of privation which thereupon results ^cs 
a particular name, and is called the pam of desire, or of 
unsaasficd desire 


19 Where the enjoyment happens to have been looked for 2 Pams of dts- 
with a degree of expectation approachmg to assurance, and 
that expectation is made suddenly to cease, it is called a pam 
of disappointment 

20. A pam of privation takes the name of a pain of regret 3 Pmni of 
m two cases* i. Where it is grounded on the memory of a"^''" 
pleasure, which havmg been once enjoyed, appears not likely 
to be enjoyed agam 2 Where it is groundecl on the idea of a 
pleasure, which was never actually enjoyed, nor perhaps so 
much as expected, but which might have been enjoyed (it is 
supposed), had such or such a contmgcncy happened, which, 
m act, did not happen 

21 2 The severe pains of the senses seem to be as follows 2 . Pains if the 
I. The pams of hunger and thirst or the disagreeable sensa- 
tions produced by the want of suitable substances which 
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3 Pams oj 
awkivartlness 


No positive 
pains corres- 
pond to the 
pleasure of the 
sexual sense 

No positive 
pains corres- 
pond to the 
pleasure of 
novelty 
— nor to those 
of wealth 


Is this a distinct 
positive pain or 
only a pom of 
privation? 


need at tunes to be apphed to the alimentary canal. 2. The 
pams of the taste, or the disagreeable sensations produced by 
the apphcation of vanous substances to the palate, and other 
supenor parts of the same canal 3 The pams of the organ of 
smell or the disagreeable sensations produced by the effluvia 
of vanous substances when apphed to that organ 4 The pains 
of the touch or the disagreeable sensations produced by the 
apphcation of vanous substances to the skm j The simple 
pains of the heanng or the disagreeable sensations exated m 
the organ of that sense by various kmds of sounds mdepen- 
denily (as before), of assoaation 6 The simple pains of the 
sight or the disagreeable sensations if any such there be, that 
may be excited in the organ of that sense by visible images, 
mdependent of the prmciple of association 7^ The pains 
resuftmg from excessive heat or cold, unless these be referable 
to the touch 8 The pains of disease or the acute and uneasy 
sensations resultmg from tlie several diseases and mdisposi- 
tions to which human nature is hablc 9 The pain of exer- 
tion, whether bodily or mental or the uneasy sensation which 
is apt to accompany any mtense effort, whether of mmd or 
body. 

22 5^ The pams of awkwardness are the pains which 
sometimes result from the unsuccessful endeavour to apply any 
particular instruments of enjoyment or security to their uses, 
or from the difficulty a man experiences in applymg them * 

^ The pleasure of the sex'ual sense seems to have no positive pain to corres- 
pondjto It It has only a pam of privation, or pain of the mental class, the pain 
of unsatisfied desire If any positive pam of bodv result from the want of such 
mdulgence, it belongs to the head of pams of disease 

* The pleasures of novelty have no positive pams corresponding to them 
The pain which a man experiences when he is m the condmon of not knowmg 
what to do with himself, that pain, which m French is expressed by a single 
word ennui, is a pain of privauon a pam resultmg from the absence, not only 
of all the pleasures of novelty, but of all kmds of pleasure whatsoever 

The pleasures of wealth have also no positive pains corresponding to them 
the only pains opposed to them are pams of pnvauon If any positive pains 
result from the want of wealth, they are referable to some other class of 
positive pams, prmapally to those of the senses From the want of food, for 
mstance, result the pains of hunger, from the want of clothing, the pains of 
cold, and so forth 

' Jt may be a question, perhaps, whether this be ,a positive pam of itself, 
or whether it be nothmg more than a pain of privation, resultmg from the 
consciousness of a warn of skill It is, however, but a question of words, nor 
does It matter which way it be determined 
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PLEASURES AND PAINS, THEIR KINDS 

23 4 The pains of enmity are the pains that may accom-4 Pams of 
pany tfie persuasion of a man’s bemg jpbnoxious to the """"J'* 
ill-wiU of such or such an assignable person or persons m 
particular or, as the phrase is, of bemg upon ill terms with him 

or them and, in consequence, of bemg obnoxious to certam 
pams of some sort or other, of which he may be the cause 

24 5 . The pams of an lU-name, are the pams that accom-5 oJ 
pany the persuasion of a man’s bemg obnoxious, or m a way 

to be obnoxious to the lU-wiU of the world about him These 
may hkewise be called the pains of ill-repute, the pains of dis- 
honour, or the pams of the moral sanction ^ 

25. 6 * The pams of piety are the pams that accompany the 6 Poms of 
bchcf of a man’s bemg obnoxious to the displeasure of the^'^*^ 

Supreme Bemg and m consequence to certam pams to be 
inflicted by his espeaal appointment, cither m this life or in a 
life to come These may also be called the pams of religion, 
the pams of a religious disposition, or the pams of the religious 
sanction When the belief is looked upon as well-grounded, 
these pams arc commonly called religious terrors , when looked 
upon as ill-grounded, superstitious terrors ® 

26 7 The pams of benevolence arc the pams resulting from 7 Pams of 
the view of any pams supposed to be endured by other bemgs 
These may also be called the pains of good-will, of sympathy, 
or the pams of the benevolent or social affections 

* In as far as a man's fcllow-crcatures arc supposed to be determined by The positive 
any event not to regard him with anv degree of esteem or good will, or to pams of an ill- 
regard him with a less degree of esteem or good will than they would other- name, and the 
wise, not to do him any sorts of good offices, or not to do him so many good pams of priva- 
offices as they would otherwise , the pain resulting from such consideration may tion, opposed 
be reckoned a pain of pnvauon as far as they are supposed to regard him with to the pleasures 
such a degree of aversion or discstcem as to be disposed to do him positive ill of a good name, 
offices, It may be reckoned a positive pain The pam of pnvauon, and the nin into one 
positive pain, in this case run one into another mdistinguishably another 

‘ There seem to be no posiUvc pains to correspond to tlic pleasures of No positive 
power The pains that a man may fex:l from the want or the loss of power, pains correspond . 
m as far as power is distinguished from all other sources of pleasure, seem to the pleasures 
to be nothing more than pams of pnvauon of power 

“ The posiuve pams of piety, and the pams of pnvauon, opposed to the T7 k positive 
pleasures of piety, run one mto another in the same mamicr as the posiuveponit i^piefy, 
pams of enmity, or of an ill name, do with respect to the pams of pnvauon and the pams of 
opposed to the plcasures^of amity, and those of a good name If what is privalion, 
apprehended at the hands of God is barelv the not receiving pleasure, the pam opposed to the 
IS of the privative class if, moreover, actual pam be apprehended, it is of the 
class of posiUvc pains P'Oly- oun mto 

I one another 
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prjnc i-ES Or Morals and ix^^i^lahon 


8 Pams cf 
maieuolaue 


9 Pams of 
the memory 


10 Pams of the 
imapnalion 


11 Patns of 
expectation 


12 Pams oj 
assoctation 

Pleasures and 
pains are either 
self-regardmg 
or extra- 
regarding 


In what ways 
the law IS con- 
cerned with the 
above pains and 
pleasures 


27. 8 The pains of malevolence are the pains resultmg from 
the view of any pleasures supposed to be enjoyed by any 
bemgs who happen to be the objects of a man’s displeasure. 
These may also be styled the pains of lU-will, of antipatliy, or 
the pams of the malevolent or dissoaal affections. 

28. 9 . The pains of the memory may be grounded on every 
one of the above kinds, as well of pams of pnvation as of 
positive pains These correspond exactly to the pleasures of 
the memory 

29 10 The pains of the imagination may also be grounded 
on any one of Ae above kinds, as well of pams of privation as 
of positive pams, m other respects they correspond exactly 
to the pleasures of the imagination 

30. II The pams of expectation may be grounded on 
each one of the above kmds, as well of pains of pnvation 
as of positive pams These may be also termed pams of 
apprehension ^ 

M 12 The pains of association correspond exactly to the 
pleasures of association 

32 Of the above hst there arc certam pleasures and pains 
which suppose the existence of some pleasure or pam of some 
other person, to which the pleasure or pam of the person m 
question has regard such pleasures and pams may be termed 
extra-regardtng. Others do not suppose any such thmg these 
may be termed self-regarding * The only pleasures and pams 
of the extra-regardmg class are those of benevolence and 
those of malevolence, all the rest are self-regardmg * 

33. Of all these several sorts of pleasures and pains, there 
IS scarce any one which is not hable, on more accounts than 
one, to come under the consideration of the law. Is an offence 
committed? It is the tendency which it has to destroy, m 
such or such persons, some of these pleasures, or to produce 
some of these pains, that constitutes the mischief of it, and the 


Pleasures and 
pams of armty 
and enmity du- 
ttnguishedfrom 
those <f 
benevolence and 


^ la contradutmction to these, all other pains may be termed pams of 
sufferance 

* See Chap x [Monves]. 

' By this means the pleasures and pams of amity may be the more clearly 
distmguished from those of benevolence and on ^e other hand, those of 
enimty &om those of malevolence The pleasures and pains of amity and 
enmity are of the self-regardmg cast, those of benevolence and malevolence 
of the extra-regardmg 
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ground for puiushing it. It is the prospect of some of these 
pleasures, or of security from some of these pains, that con- 
stitutes the motive or temptation, it is the attainment of them 
that constitutes the profit of the offence. Is the offender to be 
pumshed? It can be only lay the production of one or more of 
these pains, that the punishment can be inflicted ^ 

* It would be a muter not only of cunosity, but of some use, to exhibit a Complex 
catalogue of the several complex pleasures and pains, analyzing them at the pleasures astd 
same ame mto the several simple ones, of which they arc respectively com- patris omitted, 
posed But such a disquisition would take up too mudi room to be admitted why 
here A short speamen, however, for the purpose of illustration, can hardly 
be dispensed with 

The pleasures taken m at the eye and ear are generally very complex The Specimen 
pleasures of a country scene, for instance, consist commonly, amongst others. Pleasures a 
of the followmg pleasures country pros- 

pect 

I Pleasures of the senses. 

1 The simple pleasures of sight, exated by the perception of agreeable 
colours and £gures, green £clds, waving fbhage, ghstcning water, and the 
like 

2 The simple pleasure of the ears, exated by the pcrccpuons of the chirpmg 
of birds, the murmuring of waters, the rusthng of the wmd among the trees 

3 The pleasures of the smell, exated by the perceptions of the fragrance of 
flowers, of new-mown hay, or other vegetable substances, m the first stages of 
fermentation 

4 The agreeable inward sensation, produced by a brisk arculation of the 
blood, and the vcntilanon of it in the lungs by a pure air, such as that m the 
country frequently is m comparison of that which is breathed m towns 

II Pleasures of the imagmaaon produced by assoaatioD 

1 The idea of the plenty, resultmg from the possession of the objcca that 
arc m view, and of the happmess ansmg from it 

2 The idea of the mnocence and happmess of the birds, sheep, cattle, dogs, 
and other gentle or domesuc ammals 

3 The idea of the constant flow of health, supposed to be enjoyed by all 
these creatures a notion which is apt to result ^m the occasional flow of 
health enjoyed by the supposed spectator 

4 The idea of grautude, exat^ by the contemplation of the aU-powerful 
and beneficent Bcmg, who is looked up to as the author of these blessmgs 

These four last are all of them, m some measure at least, pleasures of 
sympathy • 

The depnvmg a man of this group of pleasures is one of the evils apt to 
result from imprisonment whether produced by illegal violence, or m the 
way of punishment, by appomtment of the laws 
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Pam and 
pleasure not 
iinifamly pro- 
portioned to 
their causes 


Degree or 
quantum of 
sensibility, 
what 


Bias or quality 
of sensibility, 
what 


Exciting causes 
pleasurable and 
dolonfic 


OF CIRCUMSTANCES INFLUENCING SENSIBILITY 

1 Pain and pleasure are produced m men’s mmds by the 
action of certain causes But the quantity of pleasure and pain 
runs not umformly m proportion to the cause, m other 
words, to the quantity of force exerted by such cause The 
truth of this observation rests not upon any metaphysical 
nicety in the import given to the terms cause, quantity, and 
force It will be equally true in whatsoever manner such force 
be measured 

2 The disposition which any one has to feel such or such a 
quantity of pleasure or pain, upon the application of a cause of 
given force, is what we term the degree or quantum of his 
sensibility This may be either genera], referring to the sum 
of the causes that act upon him durmg a given period or 
particular, referring to the action of any one particular cause, 
or sort of cause 

3 But in the same mmd such and such causes of pam or 
pleasure will produce more pain or pleasure than such or such 
other causes of pam or pleasure and this proportion will m 
different minds be different The disposition which any one 
has to have the proportion in which he is affected by two such 
causes, different from that in which another man is affected 
by the same two causes, may be termed the quahty or bias of 
his sensibility One man, for mstance, may be most affected 
by the pleasures of the taste, another by those of the ear So 
also, if there be a difference m the nature or proportion of two 
pams or pleasures which they respectively experience from 
the same cause, a case not so frequent as the former From 
the same injury, for instance, one man may feel the same 
quantity of grief and resentment together as another man 
but one of them shall feel a greater share of gnef than of resent- 
ment the other, a greater share of reservment than of grief 

4 Any incident which serves as a cause, either of pleasure 
or of pain, may be termed an exciting cause if of pleasure, a 
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pleasurable cause if of paitx, a painful, afflictive, or dolorific 
cause ^ 

5 Now the quantity of pleasure, or of pain, which a man is Circumstaiurs 
liable to experience upon the apphcation of an excitmg cause, 

since they will not depend altogether upon that cause, will what 
depend m some measure upon some other circumstance or 
circumstances these circumstances, whatsoever they be, may 
be termed arcumstanccs tnjiuenctng senstbiiily * 

6 These circumstances will apply differently to different CircMmrfanc« 
cxcitmg causes, insomuch that to a certain exciting cause, 

certain circumstance shall not apply at all, which shall apply enameraieJ 
with great force to another excitmg cause But without 
entenng for the present into these distinctions, it may be of 
use to sum up all the circumstances which can be found to 
influence the effect of tiny exating cause. These, as on a 
former occasion, it may be as well first to sum up together 
in the concisest manner possible, and afterwards to allot a 
few words to the separate explanation of each article They 
seem to be as follows i Health 2 Strength j Hardiness 
4 Bodily imperfection 5 Quantity and quality of know- 
ledge 6 Strength of intellectual powers 7 Firnmess of 
mind 8 Steadiness of mind 9 Bent of inclination 10 
Moral sensibility ii Moral biases iz Religious sensibihty 
13 Religious biases 14 Sympathetic sensibility 15 Sympa- 
thetic biases 16 Antipatlictic sensibility 17 Antipathetic 
biases 18 Insanity 19 Habitual occupations 20 Pecuniary' 
circumstances 21 Connexions in the way of sympathy 
22 Connexions in the way of antipathy 25 Radical'frame 
of body 24 Radical frame of mmd 25 Sex 26 Age 

V The c\cmng cause, the pleasure or pain produced by it, and the intention 
produced by such pleasure or pain in the character of a motive, are objects so f 

intimately connected, that, in what follows, I fear I have not, on every occasion, 
been able to keep them sufficiently disunct 1 thought it necessary to give the 
reader this warning, after which, should there be found any such nustakes, it 
IS to be hoped they will not be productive of much confusion 

* Thus, in physical bodies, the momentum of a ball put in motion by im- 
pulse, will be influenced by the circumstance of gravity being m some direc- 
tions mcrcased, in others dimmished by it So in a ship, put in motion by the 
wmd, the momentum and direction will be influenced not only by the attrac- 
tion of gravity, but by the motion and resistance of the water, and several other 
Lirci 1 - 
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1. HeaUi 


Extent and in- 
truacy of this 
subject 


27. Rank. 28. Educaaon. 29. Climate. 50. Lmcagc. 
31 Government 32. Religious profession.^ 

7 I. Health is the absence of isease, and consequently of 
all those kmds of pam which arc among the symptoms of 
disease A man may be said to be m'a state of health when he 
IS not conscious of any imeasy sensaaons, the primary seat 
of which can be perceived to be anywhere m his body.* In 
pomt of general sensibihty, a man who is under the pressure 
of any bodily mdisposiaon, or, as the phrase is, is m an ill 
state of health, is less sensible to the mfluence of any pleasur- 
able cause, and more so to that of any aiihenve one, than if he 
were well. 

* An analyocal view of all these circumstances will be given at the con- 
clusion of the chapter to which place it was necessary to refer it, as it could not 
well have been understood, till some of them had been previously explamed 

To search out the vast vanety of exCTUng or moderating causes, by which 
the degree or bias of a man’s sensibility may be influenced, to deflne the 
boundaries of each, to extneate them from the entanglements in which they 
are involved, to lay the effca of each article distmctly before the reader’s 
eye, is, perhaps, if not absolutely the most difficult task, at least one of the most 
difficult tasks, within the compass of moral physiology Disquisioons on this 
head can never be completely satisfactory without examples To provide 
a suffiaent collection of such examples, would be a work of great labour as 
well as mcety history and biography would need to be ransacked a vast 
course of readmg would need to be travelled through on purpose By such a 
process the present work would doubtless have been rendered more amusing, 
but m point of bulk, so enormous, that this single chapter would have been 
swelled mto a considerable volume Feigned cases, although they may upon 
occasion serve to tender the general matter tolerably intelhgible, can never 
be suffiaent to render it palatable On this therefore, as on so many other occa- 
sion, I must confine myself to dry and general mstruction discarding illustra- 
aon, although sensible that without it mstruenon cannot mamfest half its 
efficacy The subject, however, is so difficult, and so new, that I shall think I 
have not ill succeeded if, without pretending to exhaust it, I shall have been 
able to mark out the prmapal pomts of view, and to put the matter m such a 
method as may faalitate the researches of happier mqiurcrs 

The great difficulty hes m the nature of the words, which are not, like pam 
and pleasure, names of homogeneous real entiDcs, but names of vanous 
fictitious entiues, for which no common genus is to be found and which 
therefore, without a vast and roundabout cham of mvestiganon, can never 
be brought under any exhaustive plan of arrangement, but must be picked 
up here and there as they happen to occur 

* It may be thought, that m a certam degree of health, this negauve account 
of the matter hardly comes up to the case In a certain degree of health, there u 
ofren such a kind of feehng diffused over the whole*framc, such a comfortable 
feel, or flow of spints, as it is called,*as may with propriety come under the head 
of positive pleasure But without expenenang any such pleasurable feehng, 
if a man expenence no pamful one, he may be well enough said to be m health 
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8. 2 . The circumstance of strength, though in pomt of2. Strength. 
causality closely connected with that of health, is perfectly 
distinguishable feom it The same man will mdeed generally 

be stronger m a good state of health than m a bad one. But 
one man, even m a bad state of health, may be stronger than 
another even m a good one Weakness is a common concomi- 
tant of disease- but m consequence of his radical frame of 
body, a man may be weak all ms life long, without expenen- 
emg any disease. Health, as we have observed, is pnnapally 
a negative arcumstance strengtli a positive one. The degree 
of a man’s strength can be measured with tolerable accuracy ^ 

9. 3 Hardmess is a arcumstance which, though closely 3 Hardmtss 
connected with that of strength, is distinguishable from it 
Hardmess is the absence o( imtabihty. Irntabihty respects 

either pam, resultmg from the action of mechamcal causes, 
or disease, resultmg from the acnon of causes purely physio- 
logical Irntabihty, m the former sense, is the disposition to 
undergo a greater or less degree of pam upon the apphcaoon 
of a mechamcal cause, such as are most of those apphcaoons 
by which simple afflictive pumshments are inflicted, as whip- 
pmg, beating, and the hke In the latter sense, it is the 
disposition to contract disease with greater or less facihty, 
upon the apphcation of any instrument aenng on the body 
by Its physiological properties, as m the case of fevers, or of 
colds, or other inflammatory diseases, produced by the 
apphcation of damp air or to expenence immediate uneasi- 
ness, as m the case of relaxation or chilhness produced by an 
over or under proportion of the matter of heat. 

* The most accurate measure that can be given of a man's strength, seems to Measure of 
be that which is taken from the weight or number of pounds and ounces he strength, the 
can lift with hij hands m a given attitude This indeed relates immediately wei^t a man 
only to his arms but these are the organs of strength which ate most em- can lift. 
ployed , of which the strength corresponds with most exactness to the general 
state of the body with regard to strength, and m which the quantum of 
strength u easiest measured Strength may accordmgly be distinguished into 
general and particular. 

Weakness is a negative term, and imports the absence of strength It is, WetJeness, 
besides, a relative term, and accordmgly imports the absence of such a quantity what 
of strength as makes the share, possesski by the person m question, less than 
that of some person he is compared to Weakness, when it is at such a degree 
as to make it painful fon a man to perform the motions necessary to the gomg 
through the ordinary mnenons of life, such as to get up, to walk, to dress 
one’s self, and so foi^, brmgs the circumstance of health mto question, and 
puts a man mto that sort of condition wl cli ' e is said to be >11 be-ltb 
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perfection 
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quality of 
knowledge 
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powers. 


Hardiness, even m the sense in which it is opposed to the 
action of mechanical causes, is distinguishable from strength 
The external indications of strength are the abundance and 
firmness of the muscular fibres those of hardmess, m this 
sense, are the firmness of the muscular fibres, and the callosity 
of the skm Strength is more peculiarly the gift of nature 
hardiness, of education Of two persons who have had, the 
one the education of a gentleman, the other, that of a common 
sailor, die first may be the stronger, at the same time that the 
other IS the hardier 

10 4 By bodily imperfection may be understood that 
condition which a person is in, who either stands distm- 
gmshed by any remarkable deformity, or wants any of those 
parts or faculties, winch the ordinary run of persons of the 
same sex and age arc furmshed with who, for instance, has 
a hare-hp, is deaf, or has lost a hand This arcumstance, like 
that of ill-health, tends in general to dimimsh more or less 
the effect of any pleasurable circumstance, and to mcrcasc 
that of any afflictive one The effect of this circumstance, 
however, admits of great variety inasmuch as there are a 
great vanety of ways in which a man may suffer in his per- 
sonal appearance, and in his bodily organs and faculties all 
which differences will be taken notice of in their proper 
places ^ 

11 5 So much for circumstances belongmg to the condi- 
tion of the body we come now to those which concern the 
condition of the mind the use of mentionmg these will be 
seen hereafter In the first place may be reckoned the quantity 
and quahty of the knowledge the person m question happens 
to possess that is, •f the ideas which he has actually m store, 
ready upon occasion to call to mind meaning such ideas as are 
in some way or other of an interesting nature that is, of a 
nature in some way or other to influence his happiness, or that 
of other men When these ideas arc many, and of importance, 
a man is said to be a man of knowledge , when few, or not of 
importance, ignorant 

12 6 By strength of intellectual powers may be understood 
the degree of facihty which a man eixperiences in his 
endeavours to call to mind as well such ideas as have been 

* See B I Tit [Irrep corp IniunesI 
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already aggregated to his stock of knowledge, as any othen, 
which, upon any occasion that may happen, he may conceive 
a desire to place there It seems to be on some such occasion 
as this that the words parts and talents are commonly employed. 

To this head may be referred the several quahties of readiness 
of apprehension, accuracy and tenaaty of memory, strength 
of attention, clearness of discernment, amplitude of com- 
prehension, vividity and rapidity of imagination Strength 
of mtellectual powers, in general, seems to correspond pretty 
exactly to general strength of body as any of these qualities 
m pamcular does to particular strength 

13 7 Firmness of mind on the one hand, and irritability 7 Firmness of 
on the other, regard the proportion between the degrees of""'"^ 
efficacy witli which a man is acted upon by an exciting cause, 

of which the value hes chiefly in magmtude, and one of which 
the value hes chiefly in propinquity ^ A man may be said to 
be of a firm mind, when small pleasures or pains, which are 
present or near, do not affect him, in a greater proportion to 
their value, than greater pleasures or pains, which are uncer- 
tain or remote® , of an irritable mind, when the contrary is the 
case 

14 8 Stcadmess regards the nme during which a given 8 Steadiness 
exciting cause of a given value contmues to affect a man in 

nearly the same manner and degree as at first, no assignable 
external event or change of circumstances mtervening to make 
an alteration in its force ^ 

15 9 By the bent of a man’s mchnations may be under- 9 Bent of in- 
stood the propensity he has to expect pleasure or pain from'^'''"''""^ 
certain objects, rather than from otliers A man’s inclinations 

may be said to have such or such a bent, when, ’amongst the 

' See Chap iv [Value] 

' When, for inslwce, having been determined, bv the prospect of some 
inconvenience, not to disclose a fact, although he should be put to the rack, 
he perseveres in such resoluoon after the rack is brought into his presence, 
and even applied to him 

’ The facility with which children grow tired of their play-things, and throw 
them away, is an instance of unsteadiness the perseverance with which a 
merchant apphes himself to his traffic, or an author to his book, may be taken 
for an instance of the contrary It is difficult to judge of the quantity of 
pleasure or pam m these ^ases, but from the effects which it produces in the 
character of a motive and even then it is difficult to pronoimce, whether the 
change of conduct happens by the cxnnction of the old pleasure or pain, or 
by the intervention of a " “w r le 
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10 Moral 
sensibility 


11 Moral 
biases 


several sorts of objects which afford pleasure in some degree 
to all men, he is apt to expect more pleasure from one par- 
ticular sort, than from another particular sort, or more from 
any given particular sort, than another man would expect 
from that sort, or when, amongst the several sorts of objects, 
which to one man afford pleasure, whilst to another they 
afford none, he is apt to expect, or not to expect, pleasure 
from an object of such or such a sort" so also with regard to 
pains This circumstance, though mtimately connected with 
that of the bias of a man’s sensibility, is not undistmguishable 
from It The quantity of pleasure or pam, which on any 
given occasion a man may experience from an apphcaoon of 
any sort, may be greatly influenced by the expectations he 
has been used to entertam of pleasure or pain from that 
quarter, but it will not be absolutely determined by them: 
for pleasure or pam may come upon him from a quarter from 
which he was not accustomed to expect it 

16 10 The arcumstances of moral, religious, sympathetic, 
and antipathetic sensibility, when closely considered, wdl appear 
to be included m some sort under that of bent of inclination. On 
account of their particular importance they may, however, 
be worth mentionmg apart A man’s moral sensibihty may 
be said to be strong, when the pams and pleasures of the moral 
sanction^ show greater in his eyes, in comparison witli other 
pleasures and pams (and consequently exert a stronger 
influence) than m the eyes of the persons he is compared with, 
m other words, when he is acted on with more than ordinary 
efficacy by the sense of honour it may be said to be weak, 
when the contrary is the case. 

17 II Moral sensibility seems to regard the average effect 
or influence of the pams and pleasures of the moral sanction, 
upon all sorts of occasions to which it is apphcable, or happens 
to be apphed It regards the average force or quantity of the 
impulses the inmd receives from that source durmg a given 
period Moral bias regards the particular acts on which, upon 
so many particular occasions, the force of that sanction is 
looked upon as attaching It regards the quality or direction 
of those impulses. It admits of as many varieties, therefore, as 
there are dictates which the moral sanction may be conceived 

^ See Chap v [Pleasures and Pams] 



OF CIRCOMSiANUiS iNLt.UtiNCiN(j iui'^siHlLu / 1/1 


to issue forth. A man may be said to have such or such a 
moral Has, or toliave a moral bias m fiivour of such or such an 
action, when he lyoks upon it as being of the number of those 
of wbch the performance is dictated by the moral sanction. 

18. iz. what has been said with regard to moral sensibihty, 12 Religious 

may be apphed, mutatis mutandis, to religious. smstbiluy 

19. 13. What has been said with regard to moral biases, 13 Religious 
may also be apphed, mutatis mutandis, to rehgious biases 

20. 14 By sympathetic sensibihty is to be understood th^^ Sympor 
propensity tnat a man has to derive pleasure from the happi-^*"^**”^*”^'^^ 
ness, and pam from tlie unhappmess, ot other sensitive beings | 

It IS the stronger, thfi greater the ratio of the pleasure or pam \ 
he feels on their account is to that of the pleasure or pam which ) 
(accordmg to what appears to him) they feel for themselves. 

21 15 Sympatlietic bias regards the description of thq^Sympa- 
parties who are tlie objects of a man s sympathy and ol the^"*^ 
acts omThcrcitcumstances of or belonging to those persons, 

by which the sympathy is excited. These parties may be, 

I Certain mdividuals 2 Any subordmate class of indivi- 
duals 3 The w'holc nauon 4 Human kind in general 
5 The whole sensitive creation Accordmg as these objects 
of sympathy are more numerous, the affection, by which the 
man is biased, may be said to be the more enlarged 

22 16, 17 Antipathetic sensibility and antipathetic biases 16, 17 Anu- 
are just the reverse of sympathetic sensibility and sympathetic 

biases By antipathetic sensibility is to be understood the 
propensity that a man has to derive pam from the happiness, 
and pleasure from the unhappmess, of other sensitive beings 

23 18 The circumstance of msamty of mmd corresponds 18 Insanity 
to that of bodily imperfection It admits, however, of much 

less vanety, inasmuch as the soul is (for aught we can per- 
ceive) one indivisible thmg, not distmguishable, like the body, 
into parts What lesser degrees of imperfection the mmd may 
be susceptible of, seem to be comprisable under the already- 
mentioned heads of ignorance, weakness of mmd, irntabihty, 
or unsteadiness , or under such others as arc reducible to them 
Those which are here m view are those extraordmary speaes 
and degrees of mental imperfection, which, wherever they 
take place, are as conspicuous and as unquestionable as lame- 
ness or blindness m the body operatmg partly, it should seem. 



172 


PRINCi^'LES Ot- MORJILS ANU LuGliLAliUN 


19 Habitual 
occupations 


20 Pecuniary 
circumstances 


by inducing an extraordinary degree of the imperfections 
above mentioned, partly by giving an extraordmary and pre- 
posterous bent to the inclinations 

24 19 Under the head of a man’s habitual occupations, 
are to be understood, on this occasion, as well those which he 
pursues for the sake of profit, as those which he pursues for 
the sake of present pleasure The consideration of the profit 
Itself belongs to the head of a man’s pecuniary circumstances 
It IS evident, that if by any means a punishment, or any other 
exatmg cause, has the effect of putting it out of his power to 
continue m the pursuit of any such occupation, it must on that 
account be so much the more distressing A man’s habitual 
occupations, though mtimately connected m point of causality 
with the bent of his mclinations, are not to be looked upon as 
precisely the same circumstance An amusement, or channel 
of profit, may be the object of a man’s mclinations, which has 
never been the subject of his habitual occupations for it may be, 
that though he wished to betake himself to it, he never did. 
It not being in his power a circumstance which may make a 
good deal of difference m the effect of any incident by which 
he happens to be debarred from it 

25 20 Under the head of pecuniary circumstances, I mean 
to bring to view the proportion which a man’s means bear to 
his wants the sum total of his means of every kind, to the sum 
total of his wants of every kmd A man’s means depend upon 
three circumstances i His property 2 The profit of his 
labour 3. His connexions m the way of support His wants 
seem to depend upon four circumstances i His habits of 
expense 2 His connexions in the way of burthen j Any 
present casual demand he may have 4 The strength of his 
expectation By a man’s property is to be understood, what- 
ever he has in store independent of his labour By the profit 
of his labour is to be understood the growing profit As to 
labour, it may be either of the body principally, or of the 
mind principally, or of both indifferently nor does it matter 
m what manner, nor on what subject, it be applied, so it 
produce a profit By a man’s connexions in the way of 
support, are to be understood the pecumary assistances, of 
whatever kind, which he is m a way of receiving from any 
persons who, on whatever account, and in whatever propor- 
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aon, he has reason to expect should contribute gratis to his 
maintenance such as his parents, patrons, and relations It 
seems mamfest, that a man can have no other means than 
these What he uses, he must have either of his own, or from 
other people if from other people, either gratis or for a price 
As to habits of expense, it is well known, that a man’s desires 
are governed in a great degree by his habits Many are the 
cases m which desire (and consequently the pam of privation 
coimectcd with it^) would not even subsist at all, but for 
previous enjoyment By a man’s connexions in the way of 
burthen, are to be understood whatever expense he has reason 
to look upon himself as bound to be at in the support of those 
who by law, or the customs of the world, are warranted in 
looking up to him for assistance, such as children, poor 
relations, superannuated servants, and any other dependents 
whatsoever As to present casual demand, it is mamfest, 
that there are occasions on which a given sum will be worth 
infinitely more to a man than the same sum would at another 
time where, for example, m a case of extremity, a man stands 
in need of extraordinary medical assistance or wants money 
to carry on a law-suit, on which his all depends or has got 
a livelihood waiting for him m a distant country, and wants 
money for the charges of conveyance In such cases, any piece 
of good or ill fortune, m the pecuniary way, might have a 
very different effect from what it would have at any other 
time With regard to strengtli of expectation, when one man 
expects to gam or to keep a thing which another does not, it is 
plain the circumstance of not having it will affect the former 
very differently from the latter, who, indeed, commonly, 


will not be affected by it at all 

26 ai Under the head of a man’s connexions m the way 21 Connexions 
of sympathy, I would bring to view the number and desenp- 
tion of the persons in whose welfare he takes such a concern, as 
that the idea of their happmess should be productive of 
pleasure, and that of their unhappiness of pain to him. for 
instance, a man’s wife, his children, his parents, his near 
relations, and intimate friends This class of person, it is 
obvious, will for jhe most part include the two classes by 
which his pecumary circumstances are affected those, to wit. 


* See Chap v [Pleasures and Pams] 
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from whose means he may expect support, and those whose 
wants operate on him as a burthen But it is obvious, that 
besides these, it may very well mclude others, with whom he 
has no such pecuniary connexion: and even with regard to 
these. It IS evident that the pecumary dependence, and the 
umon of affections, are circumstances perfecdy distingmshable 
Accordmgly, the connexions here m question, mdependently 
of any influence they may have on a man’s pecuniary 
circumstances, have an influence on the effect of any excitmg 
causes whatsoever. The tendency of them is to mcrease a 
man’s general sensibility, to mcrease, on the one hand, the 
pleasure produced by all pleasurable causes, on the other, the 
pam produced by all afflictive ones When any pleasurable 
mcident happens to a man, he naturally, in the first moment, 
thinks of the pleasure it will afford immediately to himself 
presendy afterwards, however (except in a few cases, which is 
not worth while here to insist on) he begins to think of the 
pleasure which his friends will feel upon their coming to 
know of It and this secondary pleasure is commonly no mean 
addition to the primary one First comes the self-regarding 
pleasure then comes the idea of the pleasure of sympathy, 
which you suppose that pleasure of yours will give birth to m 
the bosom of your friend’ and this idea excites agam m yours 
a new pleasure of sympathy, grounded upon his The first 
pleasure issuing from your own bosom, as it were from a 
radiant point, illuminates the bosom of your friend rever- 
berated from thence, it is reflected with augmented warmth to 
the pomt from whence it first proceeded and so it is with pains ^ 
Nor does this effect depend wholly upon affection Among 
near relations, although there should be no kindness, the 
pleasures and pams of the moral sanction are quickly propa- 
gated by a peculiar kmd of sympathy no article, either of 
honour or disgrace, can well fall upon a man, without ex- 
tendmg to a certain distance withm the circle of his family 
What reflects honour upon the father, reflects honour upon 

^ This IS one reason why legislators in general Lite better to have mamed 
people to deal with than single, and people that have chjdren than such as are 
childless It is manifest that the stronger and more immcrotis a man’s con- 
nexions in the way of sympathy are, the stronger is the hold which the law 
has upon him A wife and children are so many pledges a man gives to the 
world for his vood behaviour 
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the son: what reflects disgrace, disgrace. The cause of this 
singular and seemingly unreasonable arcumstancc (that is. 

Its analogy to the rest of the phenomena of the human mmd,) 
belongs not to the present purpose. It is sufiiaent if the effect 
be beyond dispute. 

27. 22 . Of a man’s connexions m the way of antipathy, 22 Comtexums 
there needs not any tlung very particular to be observed. ^ 

Happily there is no pnmeval and constant source of antipathy 
in human nature, as there is of sympathy There are no per- 
manent sets of persons who arc naturally and of course the 
objects of antipathy to a man, as there are who are the objects 
of the contrary affection Sources, however, but too many, of 
antipathy, are apt to sprmg up upon various occasions dunng 
the course of a man’s hfc. and whenever they do, this arcum- 
stance may have a very considerable influence on the effects 
of various excitmg causes As on the one hand, a pumshment, 
for mstance, which tends to separate a man from those with 
whom he is connected m the way of sympathy, so on the 
other hand, one which tends to force him mto the company 
of those witli whom he is connected m the way of antipathy, 
wiU, on that account, be so much the more distressmg It is 
to be observed, that sympathy itself multiphes the sources of 
antipathy. Sympathy for your friend gives birth to antipathy 
on your part agamst all those who are objects of antipathy, as 
well as to sympathy for those who are objects of sympathy 
to hm In the same manner does antipathy multiply the 
sources of sympathy; though commonly perhaps with rather 
a less degree of efficacy. Antipathy agamst your enemy 
is apt to give birth to sympathy on your part towards those 
who are objects of antipathy, as well as to antipathy agamst 
those who are objects of sympathy, to hm. 

28 23 Thus much for the circumstances by which the 23 Radical 
effect of any excitmg cause may be influenced, when apphed.^*”"^ “f 
upon any given occasion, at any given period But besides 
these supervenmg mcidents, there arc other circumstances 
relative to a man, that may have their influence, and which 
are co-eval to his burth. In the first place, it seems to be um- 
versally agreed, that m the ongmal frame or texture of every 
man’s body, there is a somethmg which, mdependently of all 
subsequendy mtervemng circumstances, renders him hable 
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to be affected by causes producing bodily pleasure or pain, m a 
manner different from that m which another man would be 
affected by the same causes To the catalogue of circumstances 
influencing a man’s sensibihty, we may therefore add his 
origmal or radical frame, texture, constitution, or tempera- 
ment of body 

24 Radical 29. 24 In the next place, it seems to be pretty well agreed, 
frame ofmmd there IS somethmg also in the original frame or texture of 
every man’s mmd, which, mdepcndently of all exterior and 
subsequently mtervenmg circumstances, and even of his 
radical frame of body, makes him liable to be differently 
affected by the same exciting causes, from what another man 
would be. To the catalogue of circumstances influencmg a 
man’s sensibility, we may therefore further add his origmal or 
radical frame, texture, constitution or temperament of mind ^ 
rhis distinct 30 It seems pretty certam, all this while, that a man’s 
from wruMt- jensibihty to causes producing pleasure or pam, even of mmd, 
depend in a considerable degree upon his origmal and 
acquned frame of body But we have no reason to think that 
It can depend altogether upon that frame since, on the one 
hand, we see persons whose frame of body is as much ahke 
as can be conceived, differmg very considerably m respect 
of their mental frame and, on the other hand, persons whose 
frame of mind is as much alike as can be conceived, differmg 
very conspicuously in regard to their bodily frame ® 

—and from all 31 It seems indisputable also, that the different sets of 
others external occurrences that may befall a man m the course of 

Idiosyncrasy, * The charactenstic circumstances whereby one man’s frame of body or 
what mmd, considered at any given penod, stands distinguished from that of an- 

other, have been comprised by metaphysicians and physiologists under the 
name idiosyncrasy, from iJios. peculiar, and arnkpaois, composition 
Whether the soul ® Those who maratam, that the mmd and the body arc one substance, 
he material or may here object, that upon that supposition the distmction between frame of 
immaterial mind and frame of body is but nommal, and that accordingly there is no 
makes no dif- such thing as a frame of mind distmct from the frame of body But granting, 
ference for argument-sake, the antecedent, we may dispute the consequence For if 

the mmd be but a part of the body, it is at any rate of a nature very different 
from the other parts of the body 

' A man’s frame of body cannot m any part of it undergo any considerable 

alterauon without its bemg immediately indicated by phunomena discermble 
by the senses A man’s frame of mind may undcrgo,.vcry considerable altera- 
tions, his frame of body remaining the same to all appearance, that is, for any 
thmg that is indicated to the contrary by phamomcna cogmzablc to the 
senses mcanmo' those of other men 
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his hfc, will make great differences m the subsequent texture 
of his mind at any given period" yet soil those cnfferences are 
not solely to be attnbuted to such occurrences Equally far 
from the truth seems that opmion to be (if any such be mam- 
tamed) which attnbutes all to nature, and that which attnbutes 
all to education The two circumstances will therefore still 
remam distmct, as well from one another, as from all others. 

32 Distmct however as they arc, it is manifest, that at no the result of 
period in the active part of a man’s hfe can they either of them 

make their appearance by themselves All they do is to (Jmihle 
constitute the latent groimd-work which the other super- 
venmg circumstances have to work upon and whatever 
influence those origmal prmaples may have, is so changed 
and modified, and covered over, as it were, by those other 
circumstances, as never to be separately discernible The 
effects of the one influence arc mdistmguishably blended with 
those of the other. 

33 The emotions of the body are received, and v/ith. Frame of body 
reason, as probable mdications of the temperature of 

mmd But they are far enough from conclusive A man may ihai ofmmi 
exhibit, for instance, the exterior appearances of grief, with- 
out really grieving at all, or at least m any thmg near the 
proportion m which he appears to grieve Ohver Cromwell, 
whose conduct indicated a heart more tlian ordinarily callous, 
was as remarkably profuse m tears * Many men can command 
the external appearances of scnsibihty with very httle real 
feehng ^ The female sex commonly with greater facihty 

* Hume’s Hist 

’ The quantity of the sort of pain, which is called gnef, is indeed hardly 
to be measured by any external indications It is neither to be measured, for 
instance, by the quantity of tlie tears, upr by the number of moments spent m 
crymg Indications rather less equivocal may, perhaps, be afforded by the pulse 
A man has not the nfotions of his heart at command as he has those of the 
muscles of his face But the particular sigiuficancy of these indications is still 
very uncertain All they c»n express is, that the man is affected, they cannot 
express in what manner, nor from what cause To an affection resulting from 
such or such a cause, he may give an artificial colourmg, and attribute it to 
such or such another cause To an affection directed m reality to such or such a 
person as its object, he may give an artifiaal bias, and represent it as if directed 
to such or such another object Tears of rage he mav attribute to contrition 
The concern he feels at the thoughts of a pumshment that awaits him, he may 
impute to a sympathetic concern for the mischief produced by his offence 

A very tolerable judgment, however, may commonly be formed by a dis- 

M 
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than the male hence the proverbial expression of a woman’s 
tears. To have this kind of command over one’s self, was the 
characteristic excellence of the orator of ancient times, and 
IS still that of the player m our own 

34 The remaimng circumstances may, with reference to 
those already mentioned, be termed secondary influencmg 
circumstances These have an influence, it is true, on the 
quantum or bias of a man’s sensibihty, but it is only by means 
of the other primary ones The manner in which these two 
sets of arcumstances are concerned, is such that the primary 
ones do the busmess, while the secondary ones he most open 
to observation The secondary ones, tliercfore, are those 
those which are most heard of, on which account it will be 
necessary to take notice of them, at the same time that it 
IS only by means of the primary ones that their influence can be 
explamed, whereas the influence of the primary ones will be 
apparent enough, without any mention of the secondary ones. 

35 25 . Among such of the primitive modifications of the 
corporeal frame as may appear to influence the quantum and 
bias of sensibihty, the most obvious and conspicuous arc those 
which constitute the sex In pomt of quantity, the sensibihty 
of the female sex appears m general to oe greater than that of 
the male The health of the female is more dehcate than that 
of the male m point of strength and hardiness of body, m 
pomt of quantity and quality of knowledge, in pomt of 
strength of intellectual powers, and firmness of mmd, she is 
commonly inferior moral, rehgious, sympathetic, and anti- 
patheuc sensibility are commonly stronger m her than in the 
male. The quality of her knowledge, and the bent of her 
mchnations, are commonly m many respects different Her 
moral biases are also, m certam respects, remarkably different- 
chastity, modesty, and dehcacy, for instance, are prized more 
than courage m a woman courage, more than any of those 
quahties, m a man The religious biases m the two sexes are 
not apt to be remarkably different, except that the female is 

ceming mind, upon laying all the external mdications exhibited by a man 
together, and at the same tune comparmg them with his actions 

A remarkable instance of the power of the will, over the external indications 
of sensibihty, is to be found in Taatus’s story of the koman soldier, who raised 
a mutiny in the camp, pretending to have lost a brother by the lawless cruelty 
of the Ge er-'l T /•tti'rbw'" he hiW"/- ' - 1^ a othe 
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rather more mdmed than the mak to superstition; that is, 
to observances not dictated by the principle of utihty; a 
difference that may be pretty well accounted for by some of 
the before-mentioned arcumstances Her sympathetic biases 
are m many respects different, for her own offsprmg all their 
hves long, and for children m general while young, her 
affection is commonly stronger than that of the male Her 
affections are apt to be less enlarged seldom expanding 
themselves so much as to take m the welfare of her country 
in general, much less that of mankmd, or the whole sensitive 
creation seldom embracmg any extensive class or division, 
even of her own countrymen, unless it be m virtue of her 
sympathy for some particular mdividuals that belong to it 
In generd, her antipathetic, as well as sympathetic biases, are 
apt to be less conformable to the prmaple of utility than those 
of the male, owing chiefly to some defiaency m pomt of 
knowledge, discernment, and comprehension Her habitual 
occupations of the amusmg kind are apt to be m many 
respects different from those of the male With regard to her 
connexions m the way of sympathy, there can be no difference 
In point of pecumary circumstances, according to the customs 
of perhaps all countries, she is m general less mdependent 

36 z6 Age is of course divided mto divers periods, of 26 Age 
which the number and hmits are by no means uniformly 
ascertamed One might distmguish it, for the present purpose, 
into, I Infancy, z Adolescence 3 Youth 4 Maturity. 

3 Dechne. 6 Decrepitude dt were lost time to stop on the 
present occasion to examine it at each period, and to observe 
the indications it gives, with respect to the several prunary 
circumstances just reviewed Infancy and decrepitude are 
commonly inferior to the other periods, m point of health, 
strength, hardmess, and so forth In mfancy, on the part of the 
female, the imperfections of that sex are enhanced on the 
part of the male, impcrfecQons take place mosdy similar m 
quahty, but greater m quannty, to those attendmg the states 
of adolescence, youth, and matunty m the female. In the 
stage of decrepitude both sexes relapse mto many of the 
imperfections of iqfancy. The generahty of these observa- 
tions may easily be corrected upon a particular review. 

37. 27. Staoon, or rank m hfe, is a arcumstance, that, 27 
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among a civilizccl people, will commonly undergo a multi- 
phcity of vanaOons Cateris paubus, the quantum of sensibihty 
appears to be greater m the higher ranks of men than m the 
lower. The pninary circumstances m respect of wbch this 
secondary circumstance is apt to mduce or mdicate a diiference, 
seem prmapally to be as follows- i Quantity and Quality of 
knowledge, i Strength of mmd 3 Bent of mclination. 
4 Moral sensibility. 5 Moral biases 6 Rehgious sensibihty 
7 Religious biases 8 Sympathetic sensibdity 9 Sympa- 
thetic biases 10 Antipathetic sensibihty. ii Antipathetic 
biases. 12. Habitual occupations 13 Nature and pro- 
ductiveness of a man’s means of hvelihood 14 Connexions 
importmg profit 15 Habit of expense 16 Connexions 
importmg burthen A man of a certam rank will frequently 
have a number of dependents besides those whose 
dependency is the result of natural relationship As to health, 
strength, and hardmess, if rank has any mfluence on these 
circumstances, it is but m a remote way, chiefly by the 
influence it may have on its habitual occupations 
28 Education 38 28 The mfluence of education is still more extensive 
Education stands upon a footing somewhat different from that 
of the arcumstances of age, sex, and rank These words, 
though the influence of the arcumstances they respectively 
denote exerts itself prmapally, if not entirely, through the 
medium of certam of the primary circumstances before men- 
tioned, present, however, each of them a circumstance which 
has a separate existence of itself This is not the case with the 
word education which means nothing any farther than as it 
serves to call up to view some one or more of those primary 
arcumstances. Education may be distmguished mto physical 
and mental, the education of the body and that of die mmd: 
mental, again, mto mtellcctual and moral, the culture of the 
understanding, and the culture of the affections. The educa- 
tion a man receives, is given to him partly by others, partly 
by himself. By education then nothmg more can be expressed 
than the condition a man is m in respect of those primary 
circumstances, as resultmg partly from the management and 
contrivance of others, prmapally of thqse who m the early 
penods of his hfe have had dominion over him, pardy from 
ms own. To the physical part of his education, belong the 
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Circumstances of health, strength, and hardmess sometimes, 
by accident, that of bodily imperfection; as where by mtem- 
perance or neghgence an irreparable mischief happens to his 
person. To the mtellectual part, those of quantity and quality 
of knowledge, and m some measure perhaps those of firmness 
of mmd and steadmess To the moral part, the bent of his 
inclinations, the quantity and quality of his moral, rehgious, 
sympathetic, and antipathetic sensibility to all three branches 
radiscnmmately, but under the supenor control of external 
occurrences, his habitual recreations, his property, his means 
of hvchhood, his connexions m the way of profit and of 
burthen, and his habits of expense. With respect mdeed to all 
these points, the influence of education is modified, m a 
manner more or less apparent, by that of extenor occurrences , 
and in a manner scarcely at all apparent, and altogether out of 
the reach of calculation, by the ongmal texture and constitu- 
tion as well of his body as of his mmd. 

39 29 Among the external circumstances by which the 29 CUmate. 
influence of education is modified, the pnnapal are those 
which come under the head of climate. This arcumstance 
places Itself in front, and demands a separate denommaoon, not 
merely on account of the magnitude of its influence, but also 
on account of its bemg conspicuous to every body, and of its 
applying mdiscrimmately to great numbers at a time This 
arcumstance depends for its essence upon the situation of 
that part of the earth which is m question, with respect to 
the course taken by the whole planet m its revolution round 
the sun but for its influence it depends upon the condinon of 
the bodies which compose the earth’s surface at that part, 
pnnapally upon the quantities of sensible heat at different 
periods, and upon the density, and punty, and dryness or 
moisture of the circumambient air. Of the so often mentioned 
primary circumstances, there are few of which tlie production 
is not influenced by this secondary one, partly by its mamfest 
effects upon the body; partly by its less perceptible effects 
upon the mmd. In hot climates men’s health is apt to be more 
precarious than m cold' their strength and hardmess less: 
their vigour, firmng^ss, and steadmess of mmd less, and thence 
mdirecuy thar quantity of knowledge' the bent of their 
inclinations different most remarkably so m respect of their 



182 


PRiNU 1— S Of MORALS ANU L^GUlAiiON 


30 Lineage 


31 Govern- 
ment 


siwenor propensity to sexual enjoyments, and m respect 
of the earliness of the penod at which that propensity begins 
to manifest itself: their sensibihties of all kmds more mtcnse. 
their habitual occupations savourmg more of sloth than of 
activity their radical frame of body less strong, probably, 
and less hardy their radical frame of mmd less vigorous, 
less firm, less steady. 

40 30 Another article m the catalogue of secondary 
arcumstances, is that of race or lineage the national race or 
hneage a man issues from This circumstance, mdependently 
of that of chmate, will commonly make some difference m 
pomt of radical frame of mind and body A man of negro 
race, bom m France or England, is a very different bemg, m 
many respects, from a man of French or English race. A man 
of Spamsh race, bom m Mexico or Peru, is at the hour of his 
birth a different sort of bemg, in many respects, from a man 
of the original Mexican or Peruvian race This circumstance, 
as far as It is distmct from chmate, rank, and education, and 
from the two just mentioned, operates chiefly through the 
medium of moral, rehgious, sympathetic, and antipathetic 
biases. 

41 31 The last circumstance but one, is that of govem - 
mei>t^ the government a man hves under at the time m 
q^^on, or rather that under which he has been accustomed 

- most to hve. This circumstance operates principally through 
the medium of education the magistrate operatmg m me 
charaaer of a tutor upon all the members of the state, by 
the direction he gives to their hopes and to their fears Indeed 
under a sohcitous and attentive government, the ordmary 
preceptor, nay even the parent himself, is but a deputy, as 
It were, to the magistrate, whose controlhng mfluence, 
different m this respect from that of the ordmary preceptor, 
dwells with a man to his hfe’s end The effects of the pecuhar 
power of the magistrate are seen more particularljr m the 
mfluence it exerts over the quantum and bias of men s moral, 
rehgious, sympathetic, and antipathetic sensibilities. Under a 
weU-constimtcd, or even under a weU-admmistered though 
lU-constituted government, men’s moral .sensibihty is com- 
monly stronger, and their moral biases more conformable 
to the dictates of utihty their religious sensibility frequently 
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weaker, but their religious biases less unconformable to the 
dictates of utihty: their sympathetic affections more enlarged, 
directed to the magistrate more than to small parties or to 
uidividuals, and more to the whole commumty than to either . 
their antipathetic sensibihties less violent, as being more obse- 
quious to the influence of well-directed moral biases, and less 
apt to be exated by that of ill-directed rehgious ones . their 
antipathetic biases more conformable tp well-directed moral 
ones, more apt (m proportion) to be grounded on enlarged 
and sympathenc than on narrow and self-rcgardmg affections, 
and accordmgly, upon the whole, more conformable to the 
dictates of utihty. 

42. 32 The last circumstance IS that of religious profession. 32 RelijiVm 
the rehgious profession a man is of. the rehgious fratermtyP™^^'"''’"' 
of which he is a member This circumstance operates pnn- 
cipally through the medium of rehgious sensibihty and 
religious biases It operates, however, as an indication more 
or less conclusive, with respect to several other arcumstances. 

With respea to some, scarcely but through the medium of 
the two just mentioned- tbs is the case with regard to the 
quantum and bias of a man’s moral, sympathetic, and anti- 
pathetic sensibility perhaps m some cases with regard to 
quantity and quality of knowledge, strength of mteUectual 
powers, and bent of mclmation With respect to othen, it 
may operate immediately of itself tbs seems to be the case 
widi regard to a man s habitual occupations, pecuniary 
circumstances, and connexions m the way of sympathy and 
antipathy. A man who pays very little inward regard to the 
dictates of the rchgion which he finds it necessary to profess, 
may find it difficmt to avoid joming m the ceremonies of it, 
and bearing a part m the pecumary burthens it imposes.^ 

By the force of habit and example he may even be led to 
entertam a partiality for persons of the same profession, and 
a proportionable antipathy against those of a rival one In 

* The ways m which a rehgion may lessen a man’s means, or augment his 
wants, are vanous Sometimes it will prevent him from makmg a profit of 
his money sometimes from settmg his hand to labour Sometimes it will 
obhge him to buy dearer food instead of cheaper sometimes to purchase us^ 
less labour sometimes to pay men for not labouring someUmes to purchase 
trmkets, on which imagmauon alone has set a value somenmes to purchase 
exempnons from puni^bnent, or tides to fehaty in the world to come. 
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Use of the pre- 
ceding observa- 
tions 


How far the 
circumstances in 
question can he 
taken into 
account 


particular, the antipathy against persons of different persua- 
sions IS one of the last points of religion which men part with. 
Lastly, It IS obvious, that the rehgious profession a man is of 
cannot but have a considerable influence on his education. 
But, considermg the import of the term education, to say this 
IS perhaps no more tlian saymg in other words what has been 
said already 

43. These circumstances, all or many of them, will need 
to be attended to as often as upon any occasion any account 
IS taken of any quantity of pain or pleasure, as resulting from 
any cause Has any person sustamed an mjury? they will need 
to be considered in estimatmg the mischief of the offence. 
Is satisfaction to be made to him^ they will need to be 
attended to m adjustmg the quantum of that satisfaction 
Js the injurer to be pumshed? they will need to be attended 
to in estimating the force of the impression that will be made 
on him by any given punishment 

44 It IS to be observed, that though they seem all of them, 
on some account or other, to merit a place m the catalogue, 
they arc not all of equal use in practice Different articles 
among them are applicable to different causes Of those 
that may influence the effect of the same exciting cause, some 
apply mdiscnminately to whole classes of persons together, 
being apphcable to all, without any remarkable difference in 
degree these may be direcdy and pretty fully provided for by 
the legislator. This is the case, for instance, with the pnmary 
circumstances of bodily imperfection, and msanity with the 
secondary circumstance of sex perhaps with that of age at 
any rate with those of rank, of chmate, of hneage, and of 
rehgious profession Others, however they may apply to 
whole classes of persons, yet m their apphcadon to different 
individuals are susceptible of perhaps an mdefimte vanety of 
degrees. These cannot be fully provided for by the legislator; 
but, as the existence of them, m every sort of case, is capable of 
bemg ascertamed, and the degree m which they take place is 
capable of bemg measured, provision may be made for them 
by the judge, or other executive magistrate, to whom the 
several mdividuals that happen to be concepied may be made 
known. This is the case, i With the circumstance of health. 

2 In some sort with that of strength. } Scarcely with that of 
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hardiness still less with those of quantity and quahty of 
knowledge, strength of intellectual powers, firmness or steadi- 
ness of imnd; except m as far as a man’s condition, in respect 
of those circumstances, may be mdicated by the secondary 
circumstances of sex, age, or rank hardly with that of bent of 
inclination, except in as far as that latent arcumstance is 
mdicated by the more mamfest one of habitual occupations • 
hardly with that of a man’s moral sensibihty or biases, except 
m as far as they may be mdicated by his sex, age, rank, and 
education not at all with his religious sensibihty and rehgious 
biases, except in as far as they may be mdicated by the 
rehgious profession he belongs to not at all with the quantity 
or quality of his sympathetic or antipathetic sensibilities, 
except m as far as they may be presumed from his sex, age, 
rank, education, hneage, or religious profession It is the 
case, however, with his habitual occupations, with his 
pecumary arcumstances, and with his connexions m the way 
of sympathy Of others, agam, either the existence cannot 
be ascertamed, or the degree cannot be measured These, 
therefore, cannot be taken mto account, either by the legislator 
or the executive magistrate. Accordmgly, they would have 
no claim to be taken notice of, were it not for those secondary 
circumstances by which they are mdicated, and whose influence 
could not well be understood without them What these are 
has been already mentioned. 

45 It has already been observed, that different articles m To what rxat- 
this list of circumstances apply to different cxcitmg causes the ^ 

circumstance or bodily strength, tor mstance, has scarcely any to apply them. 
influence of itself (whatever it may have in a roimdabout 
way, and by accident) on the effect of an incident which 
should mcrease or dimmish the quantum of a man’s property. 

It remams to be considered, what the exciting causes are with 
which the legislator has to do These may, by some accident 
or other, be any whatsoever, but those which he has prm- 
cipally to do, are those of the painful or afflictive kmd With 
pleasurable ones he has htde to do, except now and then by 
accident" the reasons of which may be easily enough per- 
ceived, at the same fime that it would take up too much room 
to unfold them here The exciting causes with which he has 
prmapally to do, are, on the one hand, the mischievous acts. 
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which It IS his business to prevent; on the otlier hand, the 
punishments, by the terror of which it is his endeavour to 

E rcvent them Now of these two sets of excitmg causes, the 
Ltter only is of his production: bcmg produced partly by his 
own special appomtment, pardy in conforrmty to his general 
appomtment, by the special appomtment of the judge For 
the legislator, therefore, as well as for the judge, it is necessary 
(if they would know what it is they are domg when they are 
appomtmg pumshment) to have an eye to all these circum- 
stances. For the legislator, lest, meaning to apply a certam 
quantity of pumshment to all persons who shall put them- 
selves m a given predicament, he should unawares apply to 
some of those persons much more or much less than he 
himself mtended for the judge, lest, m applymg to a 
particular person a particular measure of pumshment, he 
should apply much more or much less than was mtended, 
perhaps by himself, and at any rate by the legislator. They 
ought each of them, therefore, to have before him, on the one 
hand, a hst of the several circumstances by which sensibility 
may be influenced, on the other hand, a hst of the several 
species and degrees of pumshment which they purpose to 
make use of and then, by making a con^anson between the 
two, to form a detailed estimate of the mfluence of each of the 
circumstances in question, upon the effect of each species and 
degree of pumshment 

There are two plans or orders of distribution, either of 
which might be pursued m the drawmg up this estimate 
The one is to make the name of the circumstance take the 
lead, and under it to represent the different mfluences it 
exerts over the effects of the several modes of pumshment 
the other is to make the name of the pumshment take the 
lead, and under it to represent the different influences which 
are exerted over the effects of it by the several arcumstances 
above mentioned. Now of these two sorts of objects, the 
pumshment is that to which the mtention of the legislator is 
directed m the first mstance This is of his own creation, and 
wdl be whatsoever he thmks fit to make it the influencmg 
circumstance exists independently of hin^ and is what it is 
whether he wiU or no. What he has occasion to do is to 
establish a certam species and degree of punishment • and it is 
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only witli reference to that punishment that he has occasion 
to make any inquiry concerning any of the circumstances 
here in q^uesoon. The latter of the two plans therefore is 
that which appears by far the most useful and commodious 
But neither upon the one nor the other plan can any such 
estimate be dchvered here ^ 

46. Of the several circumstances contamed m this catalogue, Analytical view 
It may be of use to give some sort of analytic view, m 
that It may be the more easily discovered if any which ought 
to have been mserted are omitted, and that, with regard to 
those which arc inserted, it may be seen how they differ and 
agree 

In the first place, they may be distmguishcd into primary 
and secondary those may be termed pnmary, which operate 
immediately of themselves those secondary, which operate 
not but by the medium of the former To this latter head 
belong the circumstances of sex, age, station m life, education, 
chmatc, lineage, government, and rehgious profession the 
rest arc primary These agam are either connate or adventitious 
those which are connate, are radical frame of body and radical 
frame of mind. Those which are adventitious, are either 
personal, or exterior The personal, again, concern either a 
man’s dispositions, or his actions Those which concern his 
dispositions, concern either his body or his mind. Those which 
concern his body are health, strength, hardiness, and bodily 
imperfection Those winch concern his nund, again, concern 
cither his understanding or his affections To the former head 
belong the circumstances of quantity and quahty of know- 
ledge, strength of understandmg, and insanity To the latter 
belong the circumstances of firmness of mind, steadiness, bent 

* This IS far from being a visionary proposal, not reduable to pracuce 
I speak from expenence, havmg actually drawn up such an esamate, though 
upon the least commodious of the two plans, and before the several circum- 
stances m question had been reduced to the precise number and order m which 
they are here enumerated This is a part of the matter destmed for another 
work See Chap xui [Cases unmeet], par 2 Note There are some of these 
circumstances that bestow particular denominations on the persons they 
relate to thus, from the arcumstance of bodily imperfections, persons are 
denoimnated, deaf, dumb, blind, and so forth from the circumstance of 
insamty, idiots, and ma|Piacs from the arcumstance of age, infants for all 
which classes of persons particular provision is made in the Code See B I 
tit [Exemptions]. Persons thus distmguishcd will form so many araclcs m 
the cataloeus personarum privileetasarum See Appendix Ot [Composition]. 
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of inclination, moral sensibility, moral biases, rebgious 
sensibility, religious biases, sympathetic sensibility, sympa- 
thetic biases, antipathetic sensibmty, and antipathetic biases. 
Those which regard his actions, are his habitual occupations. 
Those which are extenor to him, regard either the things 
or the persons which he is concerned with, under the former 
head come his pecumary circumstances,^ imder the latter, 
his connexions m the way of sympathy and antipathy. 

AnalytUal view * As to man's pecuniary circuinstances, the causes on which those tarcum- 
of the consti- stances depend, do not come all of them under the same class The absolute 
tuent articles in quantum of a man's property does indeed come under the same class with his 
a man’s pecu- pecumary circumstances m general so does the profit he makes &om the 
niary circum- occupation which furnishes him with the means of hvehhood But the 
stances occupaUon itself concerns his own person, and comes under the same head as 

his habitual amusements as likewise his habits of expense his cotmexions m 
the ways of profit and of burthen, under the same head as his connexions 
m the way of sympathy and the atcumstances of his present demand for 
money, and strength of expectanon, come under the head of those arcum- 
stances relanve to his person which regard his affections 
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OF HUMAN ACTIONS IN GENERAL 

r-. 

1. ,*rHE business of government is to promote the happiness The demand for 
' oftiie society, by pumshmg and rewarding That part of 
business which consists in punishing, is more particularly the ^ 

I the subject of penal law In proportion as an act tends to tendency of ti^ 
\ disturb that happiness, m proportion as the tendency of it is 
ipermcious, wifl be the demand it creates for punishment 
|What happmess consists of we have already seen enjoyment 
®f pleasures, security from pains 

2 The general tendency of an act is more or less pernicious. Tendency of an 
according to the sum total of its consequences that is, accord- ^ determined 
ing to the difference between the sum of such as are good, and 
the sum of such as are evil 

3. It is to be observed, that here, as well as henceforward, Mattnal con- 
wherever consequences are spoken of, such only are meant 

as are material Of the consequences of any act, the mulotude regarded 
and variety must needs be iidlmte but such of them only as 
are material are worth regarding Now among the con- 
sequences of an act, be they what they may, such only, by 
one who views them m the capacity of a legislator, can be 
said to be material,^ as either consist of pam or pleasure, or 
have an mfluence in the production of pain or pleasure ® 

4. It IS also to be observed, that mto the account of the These depend m 
consequences of the act, are to be taken not such only asl’*”'' 

1 ■‘i , r i \ intention 

might have ensued, were mtention out or the question, but 
such also as depend upon the connexion there may be between 
these first-mentioned consequences and the intention The 
connexion there is between the mtention and certam con- 

* Or of importance 

* In certain cases the consequences of an act may be matenal by serving 
as evidences indicating the existence of some other material fact, which is 
even antecedent to the act of which they arc the consequences but even here, 
they are matenal only because, in virtue of such their evidentiary quality, 
they have an influence, at a subsequent penod of time, m the produenon of 
pain and pleasure for example, by serving as grounds for conviction, and 
thence for punishment Sec Ot [Simple Falsehood], verbo [matenal] 
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sequences is, as we shall sec hereafter,^ a means of producing 
other consequences In this hes the difference between 
rational agency and irrational. 


The intention 5 Now the intention, with regard to the consequences of 
^ depend upon two things' i The state of the will 

standing as the Ot intention, with respect to the act itself And, 2, The state 
unit. of the understandmg, or perceptive faculties, with regard to 

the circumstances which it is, or may appear to be, accom- 
pamed with Now with respect to diese circumstances, the 
perceptive fiiculty is susceptible of three states: consciousness, 
unconsaousness, and false consaousness. Consaousness, 


when the party beheves preasely those circumstances, and 
no others, to subsist, which really do subsist, unconsaousness, 
when he fails of perceivmg certam circumstances to subsist, 
which, however, do subsist false consciousness, when he 
beheves or imagmes certam circumstances to subsist, which in 


truth do not subsist 


In an action are 6 In every transaction, therefore, which is examined with 

1 ^ pi^'iishment, there are four articles to be considered 

2 The circum- I The act Itself, which is done 2 The circumstances m which 


stances 

3 The inten- 
tionahty. 

4 The cort- 
saousness 


5 The motives 

6 The disposi- 
tion 


Acts positive 
and negative. 


It IS done 3 The mtentwnality that may have accompamed 
It 4 The consciousness, unconsciousness, or false consaous- 
ness, that may have accompamed it 

What regards the art and the circumstances will be the 
subject of the present chapter what regards intention and 
consciousness, that of the two succeedmg 

7 There are also two other articles on which the general 
tendency of an act depends and on that, as well as on other 
accounts, the demand which it creates for pumshment. These 
are, i The particular motive or motives which gave birth to 
It 2 The general disposition which it mdicates These articles 
will be the subject of two other chapters 

8 Acts may be distmguished m several ways, for several 
purposes 

They may be distmguished, m the first place, mto positive 
and negative By positive ate meant such as consist m moaon 
or exertion' by negative, such as consist m keeping at rest, 
that IS, m forbearmg to move or exert one’s self m such and 
such circumstances Thus, to strike is a positive act not to 


^ See 3 I ttt [Exempbons] and bt [Extenuabons] 
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stnkc on a certavn occasion, a negative one Positive acts arc 
styled also acts of commission, negative, acts of omission or 
forbearance.^ 

9. Such acts, again, as are negative, may either be absolutely Negative acts 
so, or relatively. Asolutely, when they import the negation 

all positive agency whatsoever, for mstance, not to strike jijo/MW/y 
at all relatively, when they import the negation of such or 
such a particular mode of agency, for mstance, not to strike 
such a person or such a thing, or m such a direction 

1 0. It IS to be observed, that the nature of the act, whether Negative acts 
positive or negative, is not to be determmed immediately by "“J" 

1 , . r 1 1 1 c K ’ pressed posi- 

tbe torm or the discourse made use or to express it An act nveiy, and vice 

which IS positive m its nature may be characterized by a vena 
negative expression thus, not to be at rest, is as much as to 
say to move So also an act, which is negative m its nature, 
may be characterized by a positive expression thus, to 
forbear or omit to bring food to a person m certam circum- 
stances, IS signified by the smgle and positive term to starve 

11 In the second place, acts may be distingmshed mto ticts external 
external and mtemal By external, are meant corooral acts , 

acts of the body by internal, mental acts, acts of the rmnd. 

Thus, to strike is an external or exterior® act to mtend to 
strike, an mtemal or mtenor one 

12 Acts of discourse are a sort of mixture of the two . Arts o/ dis- 
extcmal acts, which are no ways material, nor attended with^"“^“’ 
any consequences, any farther than as they serve to express 

* The distinction between poutive and negauve acts runs through the Acts of omission 
whole system of offences, and sometimes makes a material difference with are still acts 
regard to their consequences To reconcile us the better to the extensive, 
and, as it may appear on some occasions, the inconsistent signiAcaaon here 
given to the word act, it may be considered. 1 That in many cases, where no 
exterior or overt act is exercjed, the state which the mind is in at the time 
when the supposed act is said to happen, is as truly and directly the result of 
the will, as any exterior act, how plain and conspicuous soever The not reveal- 
ing a conspiracy, for instance, may be as perfectly the act of the will, as the 
joming in It In the next place, that even though the mmd should never have had 
the madent m question m contemplaaon (insomuch that the event of its not 
happemng should not have been so much as obhquely intentional) still the state 
of the person’s mmd was m at the time when, if be had so willed, the mcldent 
might have happened, is m many cases producave of as material consequences, 
and nor only as likely, but as fit to caL for the mterposibon of other agents, 
as the opposite one Thus, when a tax is imposed, your not paying it is an act 
which at any rate must be punished in a certain manner, whether you happened 
to think of paymg it or not 

' An extenor act u also called by lawyers overt 
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the existence of internal ones To speak to another to strike, 
to write to him to strike, to make signs to him to stnke, are 
all so many acts of discourse 

External acts 13. Third, Acts that are external may be distmgmshed into 

ftw or' intransitive Acts may be called transitive, when 

uuransittve the motion is communicated from the person of the agent to 

some foreign body that is, to such a foreign body on which 

the eflFects of it are considered as bemg material , as where a man 

runs against you, or throws water m your face Acts may he 

called mtransmve, when the motion is communicated to no 

other body, on which the effects of it are regarded as material, 

than some part of the same person m whom, it originated as 

where a man runs, or washes himself^ 

A transitwe act, 14 An act of the transitive kmd may be said to be m its 

Its commence- commencement, or in the first stage of its progress, while the 
ment, termtna- . , , ° ^ ^ i i 

tiott, and motion is conimcd to the person or the agent, and has not yet 
intermediate been commumcated to any foreign body, on which the effects 
progress material It may be said to tie m its termination, or 

to be m the last stage of its progress, as soon as the motion or 
impulse has been commumcated to some such foreign body 
It may be said to be m the middle or mtermediate stage or 
stages of Its progress, while the motion, havmg passed from 
the person of the agent, has not yet been commumcated to 
any such foreign body Thus, as soon as a man has hftcd up 
his hand to strike, the act he performs m striking you is in its 
commencement as soon as ms hand has reached you, it is 
m Its termmation. If the act be the motion of a body which 
IS separated from the person of the agent before it reaches 
the objea, it may be said, durmg that mterval, to be m its 
mtermediate progress,® or in gradu medtativo as m the case 
where a man throws a stone or fires a bullet at you. 

Distinction ^ The distinction is well known to the latter grammarians it is with them 
between transt- mdeed that it took its nse though by them it has been apphed rather to the 
tive acts and names than to the things themselves To verbs, signifying transitive acts, 
intransitive, as here described, they have given the name of transitive verbs those significa- 
recogmzed by nve of intransitive acts they have termed mtransitive These last are stiU more 
grammarians frequently called neater, diat is, neither active nor passive Tht appellation 
seems improper since, instead of their bemg neither, they arc both iq, one 
To the class of acts that are here termed mtransitive, belong those which 
constitute the 3rd class in the system of qifences S6e Chap p3ivision] and 
B I at [Self regardmg Offences] 

* Or in Us mifriiftoii, or in transitu 
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15. An act of die intransitive kind may be said to be m its intramitwe 

commencement, when the motion or impulse is as yet con- ^ . 

f «11 ill fUCTtCtfUtntt 0flu 

fined to tfae member or organ m which it originated; and has termination. 
not yet been commumcated to any member or organ that is 
distmguishable from the former. It may be said to be m its 
termination, as soon as it has been apphed to any other part 
of the same person. Thus, where a man poisons himself, 
while he is hftmg up the poison to his mouth, the act is m its 
commencement* as soon as it has reached his bps, it is in its ^ 

termmation ^ 

16. In the third place, acts may be distmguishcd mto Iran- Acts transient 
sient and continued. Thus, to strike is a transient act to lean, continued 
a contained one To buy, a transient act to keep m one’s 
possession, a continued one 

17. In strictness of speech there is a difference between a Difference 
continued act and a repetition of acts It is a repetition of acts, 

when there are intervals filled up by acts of different natures repetition oj 
a contaiued act, when there are no such mtervals Thus, to 
lean, is one continued act to keep strikmg, a repetition of acts 
18 There is a difference, agam, between a repetition of Difference 
acts, and a hahit or practice The term repetition of acts may 

, , , , , ^ , , / lion oJ arts and 

be employed, let the acts m question be separated by ever such a habit 
short mtervals, and let the sum total of them occupy ever so 
short a space of time. The term habit is not employed but 
when the acts in question are supposed to be separated by 
long-continued mtervals, and the sum total of them to occupy 
a considerable space of time It is not (for mstance) tlie drink- 
mg ever so many times, nor ever so much at a time, m the 
course of the same sittaig, tliat will constitute a habit of 
drunkenness, it is necessary that such sittmgs themselves be 
frequently repeated Every habit is a repetition of acts, or, 
to speak more stnctly, when a man has frequently repeated 
such and such acts after considerable intervals, he is said to 
have persevered m or contracted a habit, but every repetition 
of acts IS not a habit ® 

* These distinctions will be referred to in the next chapter Chap viu 
[Intentionahty] and apphed to pracnce in B I bt [Extenuabom] 

' A habit. It should seem, can hardly m sbiclness be termed an aggregate 
of acts acts being a sort of real archetypal enbbes, and habits a land of fiebbous 
enbbes or imaginary beings, suppose to be consbtuted by, or to result as it 
were out of, the former 
N 
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matter as to 
motion 


Acts are tndt- 19 Fourth, acts may be distmguishcd into indmsible and 
and Indivisible acts are merely imagmary: they may be 

divisible, as well conccivcd, but can never be known to be exemplified 

with regard to Such as are divisible may be so, with regard either to matter 
' or to motion. An act mdivisible with regard to matter, is the 
motion or rest of one smgle atom of matter. An act indivisible, 
with regard to motion, is the motion of any body, fiom one 
smgle atom of space to the next to it 
Fifth, acts may be distmguished mto simple and complex 
simple, such as the act of stnkmg, the act of leamng, or the act 
of dnnkmg, above mstanced complex, consistmg each of a 
multitude of simple acts, which, though numerous and hetero- 
geneous, derive a sort of umty from the relation they bear 
to some common design or end, such as the act of giving a 
dinner, the act of maintainmg a child, the act of exhibiting 
a triumph, the act of bearmg arms, the act of holdmg a court, 
and so forth 

20. It has been every now and then made a questioti, what 


Caution respect- 
ing the am- 
biguity of 
language. 


Circumstances 
are to be con- 
sidered. 


It IS m such a case that constitutes one act: where one act has 
ended, and another act has begun whether what has happened 
has been one act or many ^ These questions, it is now evident, 
may fiequcntly be answered, with equal propnety, m opposite 
ways' and if there be any occasion on which they can be 
answered only m one way, the answer will depend upon the 
nature of the occasion, and the purpose for which the question 
IS proposed A man is wounded m two fingers at one stroke — 
Is It one wound or several? A man is beaten at 12 o’clock, 
and agam at 8 minutes after 12 — Is it one beating or several? 
You beat one man, and instantly in the same breath you beat 
another — Is this one beating or several? In any of these cases 
It may be one, perhaps, as to some purposes, and several as to 
others. These examples are given, that men may be aware 
of the ambiguity of language and neither harass themselves 
with unsolvable doubts, nor one another with mterminable 
disputes. 

21 So much with regard to acts considered m themselves: 
we come now to speak of the circumstances with which they 
may have been accompamed. These must necessarily be taken 

b 

^ Distinctions like these come frequently m question m the coune of Pro* 
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into the account before any thing can be determined relative 
to the consequences. What the consequences of an act may be 
upon the whole can never otherwise be ascertained* it can 
never be known whether it is benefiaal, or mdifferent, or 
mischievous. In some circumstances even to kill a man may 
be a beneficial act: in others, to set food before him may be a 


penucious one 

22. Now the arcumstances of an act, are, what? Any Circumstances, 
objects^ whatsoever Take any act whatsoever, there is nothing 

in the nature of thmgs that excludes any imaginable object 
from bemg a arcumstance to it. Any given object may be a 
circumstance to any other * 

23. We have already had occasion to make mention £or Circumstances 
a moment of the consequences of an act* these were distm- 
guishcd into material and inunatenal In like manner may 


the circumstances of it be distmguished Now materiality is a 
relative term * apphed to the consequences of an act, it bore 
relation to pain and pleasure, apphed to the circumstances, it 


bears rcbtion to the consequences A circumstance may be 
said to be material, when it bears a visible relation m pomt of 
causahty to the consequences immaterial, when it bears no 
such visible relation 


24 The consequences of an act are events ® A arcumstance A circumstance 
may be related to an event m pomt of causality m any one of ^ related 
tour ways i. In the way or causation or production z Inpointofamsai- 
the way of derivation 3 In the way of collateral connexion »*}'• mfour 
4 In the way of conjunct influence It may be said to be 
related to the event m the way of causation, when it is of the 2 Denvatum 
number of those that contribute to the production of such^ Collateral 
event: m the way of derivation, when it is of the number 
the events to the production of which that m question has/«em» 


^ Or enauei See B II Ut [Evidence], § [Facts]. 

• The etymology of the word arcumstance is perfectly charactensOc of its Circumstance 
import circum stantia, things standmg round objects standmg round a given archetypoHon 
object I forget what mathemaaaan it was that defined God to be a circle, the word 
of which the centre is every where, but the orcumference no where In like 

manner the field of arcumstances, belonging to any act, may be defined a circle, 
of which the circumference is no where, but of which the act in question is 
the centre Now then, as any act may, for the purpose of discourse, be con- 
sidered as a centre, any other act or object wbatsoever may be consideied as of 
the number of those that arc standmg round it 

* See B II nt [Evidence], § IFacts] 
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been contnbutory : in the way of collateral connexion, where 
the circumstance m question, and the event m question, with- 
out bemg either of them mstrumental m the production of 
the other, are related, each of them, to some common object, 
which has been concerned m the production of them both: m 
the way of conjuna influence, when, whether related m any 
other way or not, they have both of them concurred m the 
production of some common consequence 
Example. 25 . An example may be of use In the year 1628, Vilhers, 
^kmgCm of Buckmgham, favourite and mimstcr of Charles I. of 

England, received a wound and died The man who gave it 
him was one Felton, who, exasperated at the mal-admimstra- 
tion of which that minister was accused, went down from 
London to Portsmouth, where Buckmgham happened then 
to be, made his way mto his anti-chamber, and ^dmg him 
busily ei^aged m conversation with a number of people 
round him, got close to him, drew a kmfe and stabbed him 
In the efibrt, the assassin’s hat fell off, which was found soon 
after, and, upon searching him, the bloody knife In the 
aown of the hat were found scraps of papers, witli sentences 
expressive of the purpose he was come upon Here then, 
suppose the event m question is the wound received by 
Buckmgham Felton’s drawmg out his kmfe, his makmg his 
way mto the chamber, his gomg down to Portsmouth, his 
conceivmg an mdignation at the idea of Buckmgham’s 
admimstration, that administration itself, Charles’s appointing 
such a mimster, and so on, higher and Ingher without end, 
are so many cucumstances, related to the event of Buckmg- 
ham’s receivmg the wound, m the way of causation or pro- 
duction the bloodmess of the kmfe, a arcumstance related to 
the same event m the way of derivation the findmg of the 
hat upon the ground, the finding the sentences m the hat, and 
the writing them, so many circumstances related to it m the 
way of collateral connexion and the situanon and conversa- 
tions of the people about Buckmgham, were arcumstances 
related to the circumstances of Felton’s making his way mto 
the room, gomg down to Portsmouth, and so forth, m the 
way of conjunct influence, masmuch as they contributed m 
common to the event of Buckingham’s receivmg the wound. 
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by preventing him from puttmg himself upon his guard upon 
the first appearance of the mtruder.^ 

26. These several relations do not all of them attach upon u is not every 
an event with equal certainty In the first place, it is plain, ^ 

indeed, that every event must have some circumstance or related to u m 
other, and m truth, an mdcfmitc multitude of circumstances, “'“y^ 
related to it in the way of production, it must of course have 
a still greater multitude of arcumstances related to it m the 
way of collateral connexion But it does not appear necessary 
that every event should have cucumstances related to it m 
the way of derivation' nor therefore that it should have any 
related-to it in the way of conjunct influence. But of the 
circumstances of all kinds which actually do attach upon an 
event, it is only a very small number that can be discovered 
by the utmost exertion of the human faculties' it is a still 
smaller number that ever actually do attract our notice 
when occasion happens, more or fewer of them will be 
discovered by a man m proportion to the strength, partly of 
his mtellcctual powers, partly of his mclination ® It appears 

‘ The division miy be firther illustrated and confirmed by the more simple 
and particular case of ammal generation To production corresponds paternity 
to derivation, fihation to collateral connexion, collateral consanguimty to 
conjunct influence, marriage and copulation 

It necessary, it might be again illustrated by the matcnal image of a chain, 
such as that which, accordmg to the mgemous ficuon of the ancients, is attached 
to the throne of Jupiter A section of this chain should then be exhibited by 
way of specimen, in the manner of the dtagram of a pedigree Such a figure 
I should accordingly have exhibited, had it not been for the apprehension 
that an exhibition of this sort, while it made the subject a small matter clearer 
to one man out of a hundred, might, hke the mathemaucal formulanes we 
see somenmes employed for the like purpose, make it more obscure and for- 
midable for the other mnety-nine 

* The more remote a connexion of this sort is, of course the more obscure 
It will often happen that a coimexion, the idea of which would at first sight 
appear extravagant and absurd, shall be rendered highly probable, and indeed 
Indisputable, merely by the suggestion of a few mtermediate circumstances 

At Rome, 390 years before the Chnstian ira, a goose sets up a cacklmg 
two thousand years afterwards a king of France is murdered To consider 
these two events, and nothing more, what can appear more extravagant 
than the notion that the former of them should have bad any mflucnce on the 
production of the latter'' Fill up the gap, brmg to imnd a few mtermediate 
circumstances, and nothmg can appear more probable It was the cackhng of 
a parcel of geese, at the time the Gauls had surprised the Capitol, that saved 
the Roman commonwealth had it not been for the ascendancy that common- 
wealth acqmred afterwards over most of the nations of Europe, amongst 
others over France, the Chnstian rthgion, humanly speakmg, could not have 
estabhshed itself m the manner it did in that country Grant then, that such a 
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chapter 


therefore that the multitude and descnption of such of the 
circumstances belonging to an act, as may appear to be 
material, will be determined by two considerations i By 
the nature of thmgs themselves, z By the strength or weak- 
ness of the faculties of those who happen to consider them. 

27. Thus much it seemed necessary to premise m general 
concenung acts, and their circumstances, previously to the 
consideration of the particular sorts of acts with their par- 
ticular circumstances, with which we shall have to do m the 
body of the work An act of some sort or otlier is necessarily 
mcluded m tlie nonon of every offence Together with this 
act, under the notion of the same offence, are mcluded certam 
circumstances which circumstances enter mto the essence of 
the offence, contribute by then conjunct influence to the 
production of its consequences, and m conjunction with the 
act are brought mto view by the name by which it stands 
distmguished These we shall have occasion to distmguish 
hereafter by the name of crminaiiue arcumstances ^ Other 
circumstances agam entermg mto combmation with the act 
and the former set of arcumstances, are productive of stiU 
farther consequences These additional consequences, if they 
are of the benefiaal kind, bestow, according to the value they 
bear m that capacity, upon the circumstances to which they 
owe their birth the appellation of exculpative^ or extenuative 
arcumstances* if of the mischievous kind, they bestow on 
them the appellation of aggravative circumstances * Of all 
these different sets of circumstances, the cnmmative are 
connected with the consequences of the original offence, m 
the way of production, with the act, and with one another, m 
die way of conjuna influence, the consequences of the ongmal 
offence with them, and with the act respectively, m the way of 
derivation* the consequences of the modified offence, with 
the criminative, exculpative, and extenuative arcumstances 
respectively, in the way also of derivation these different sets 
of circumstances, with the consequences of the modified act 
or offence, m the way of production and with one another (m 

man as Henry IV would have existed, no man, however, would have had 
those motives, by which RavaiUac, muled by a mischievous notion concenung 
the dictates of that rehgion, was prompted to assassinate him 
* See B I tit [Ciun circumstances] * See B I at [Jusuficaaons] 

’ See B I at [Extenuaaons] ^ See B I at [A ravaaons] 
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respect of the consequences of the modified act or oflence) 
m the way of conjunct influence. Lastly, whatever circum- 
stances can be seen to be connected with the consequences of 
the offence, whether directly m the way of derivation, or 
obhquely m the way of collateral afiimty (to wit, m virtue of 
Its bemg connected, in the way of denvation, with some of 
the circumstances with which they stand connected m the 
same manner) bear a material relation to the offence m the 
way of evidence, they may accordingly be styled evidentiary 
circumstances, and may become of use, by bemg held forth 
upon occasion as so many proofs, indications, or evidences of 
Its havmg been committed ^ 

* See B I at [Accessory Oflfenccs] and B 11 at [Evidence] 

It IS evident that this analysis u equally appbcable to incidents of a purely 
physical nature, as to those in which moral agency is concerned If therefore 
It be just and useful here, it might be found not impossible, perhaps, to End 
some use for it in natural philosophy 
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OF INTENTIONALITY 

1. So much With regard to the two first of the articles upon 
which the evil tendency of an action may depend; viz , the act 
Itself, and the general assemblage of the circumstances with 
which It may have been accompamed. We come now to 
consider the ways m which the particular circumstance of 
mtention may be concerned in it 

2. First, then, the mtention or wdl may regard either of two 
objects 1 The act itself or, a Its consequences. Of these 
objects, that which the mtention regards may be styled 
intenttonal If it regards the act, then the act may be said to be 
mtentional ^ if the consequences, so then also may the con- 
sequences If It regards both the art and consequences, the 
whole action may be said to be intentional Whichever of 
those articles is not the object of the mtention, may of course 
be said to be unintentional 

3 The act may very easily be mtentional without the con- 
sequences , and often is sd Thus, you may intend to touch a 
man without intendmg to hurt him and yet, as the con- 
sequences turn out, you may chance to hurt him 

4 The consequences of an act may also be mtentional, 
without the act’s being mtentional throughout, that is, with- 
out Its bemg intention^ m every stage of it but this is not so 

* On this occasion the words voluntary and involuntary are commonly 
employed These, however, I purposely abstam from, on account of the 
extreme ambiguity of their sigrafication By a voluntary act is meant some- 
times, any act, m the performance of which the will has had any concern 
at all , m this sense it is synonymous to intentioruil sometimes such acts only, 
m the production of which the will has been determmed by motives not of a 
pamful nature, m this sense it is synonymous to unconstramed, or uncoerced 
sometimes such acts only, m the production of which the will has been deter- 
mmed by mooves, which, whether of the pleasurable or pamful land, occurred 
to a man himself, without bemg suggested by anybody else, m this sense it is 
synonymous to spontaneous The sense of the word mvoluntary does not corres- 
pond completely to that of the word voluntary Invqluntary is used m oppo- 
sition to intentional, and to unconstramed but not to spontaneous It might be 
of use to confine the signification of the words voluntary and mvoluntary to 
one single and very narrow case, which wiU be menooned m the next note 
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frequent a case as the former. You intend to hurt a man, 
suppose, by runnmg aeainst him, and pushing him down’ 
ana you run towards him accordingly; but a second man 
coimng m on a sudden between you and the first man, 
before you can stop yourself, you run against the second man, 
and by him push down the first 

5. But the consequences of an act cannot be intentional, 
without the act’s bemg itself mtentional in at least the first 
stage. If the act be not mtentional m the first stage, it is no 
act of yours • there is accordmgly no mtention on your part 
to produce the consequences, that is to say, the mdividual 
consequences All there can have been on your part is a distant 
mtention to produce other consequences, of the same nature, 
by some act of yours, at a future time, or else, without any 
mtention, a bare wiih to see such event take place The second 
man, suppose, runs of his own accord against the first, and 
pushes him down You had intentions of domg a thmg of 
the same nature : , To run agamst him, and push him down 

yourself, but you had done nothmg m pursuance of those 
mtentions’ the mdividual consequences therefore of the act, 
which the second man performed m pushing down the first, 
cannot be said to have been on your part mtentional * 

* To render the inalysis here given of the possible states of the mind m An act tmtnUn- 
pomt of intentionahty absolutely complete, it must be pushed to such a farther ttonal m ili first 
degree of mmuteness, as to some eyes will be apt to appear tnfimg On this stage, may be so 
account it seemed advisable to discard what follows, from the text to a place u/ilh respect to, 
where any one who thmks proper may pass by it An act of the body, when 1 Quantity of 
of the positive kind, is a motion now m motion there are always three articles matter moved, 
to be considered 1 The quantity of matter that moves 2 The direction m 2 Direction; 
which It moves and, 3 The veloaty with which it moves Correspondent 3 Velocity. 
to these three articles, are so many modes of mtentionahty, with regard to an 
art, considered as bemg only m its first stage To be completely unmtennonal. 

It must be umntentional with respect to every one of these three particulars 
This 18 the case with those acts which alone are properly termed involuntary 
acts, in the performance of which the will has no sort of share such as the con- 
traction of the heart and artenes 

Upon this principle, acts that are unmtentional in their first stage, may be 
distmguished into such as are completely unintentional, and such as are in- 
completely umntenuonal and these agam may be imintennonal, cither m 
pomt of quantity of matter alone, m point of direction alone, m pomt of 
velocity alone, or in any two of these pomts together 

The example given further on may easily be extended to this part of the 
analysis, by any one who thmks it worth the whole 

There seem to be occasions m which even these disquisitions, mmute as 
they may appear, may not be without their use m practice In the case of 
hoimcide, for example, and other corporal miunes, all the distmctions here 
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AconHquence, 6 Second. A consequence, when it is intentional, may 
Iiom/ directly so, or only obliquely It may be said to be 

dtrectiy so, or directly or lineally mtentional, when the prospect of produc- 
obhquely mg it constituted one of the hnks m the chain of causes by 
which the person was determined to do the act. It may be 
said to be obhquely or collaterally mtentional, when, although 
the consequence was m contemplatton, and appeared hkely 
to ensue m case of the act’s bemg performed, yet the prospect 
of producmg such consequence aid not constitute a link m 
the aforesaid chain. 

When directly, 7. Third An mcldent, which is directly mtentional, may 
me^tely Cither be ultimately so, or only mediately. It may be said to be 
ultimately mtentional, when it stands last of all extenor 
events m the aforesaid cham of motives; msomuch that the 
prospect of the production of such incident, could there be a 
certamty of its taking place, would be suffiaent to determine 
the will, without the prospect of its producmg any other. 
It may be said to be mediately mtentional, and no more, 
when there is some other madent, the prospect of producmg 
which forms a subsequent link m the same cham insomuch 
that the prospect of producmg the former would not have 
operated as a motive, but for the tendency which it seemed to 
have towards the production of the latter 
When directly 8 Fourth When an mcident is directly mtentional, it may 
'm^bTex- be exclusively so, or tnexclusively It may be said to be 
duswely so, or exclusively intentional, when no other but that very mdividual 
mexclustvely. incident would have answered the purpose, msomuch that 
no other mcident had any share m determmmg the will to 
the act m question It may be said to have been inex- 
clusively^ mtentional, when there was some other mcident, 
the prospect of which was actmg upon the will at the same 
time 

specified may occur, and in the coune of tnal may, for some purpose or other, 
reqmre to be brought to nimd, and made the subject of discourse What may 
contribute to render the mention of them pardonable, is the use that might 
possibly be made of them m natural philosophy In the hands of an expert 
metaphysician, these together with the foregomg chapter on human actions, 
and -the section on facts m general, m title Evidence o^ the Book of Procedure, 
might, perhaps, be made to contnbute somethmg towards an exhaustive 
analysis of the possible vaneties of mechanical mventions 
* Or concurrently 
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9. Fifth. When an incident is mexclusively intentional, it tnex- 
may be either conjunctively so, disiunctively, or indiscriminately 
It may be said to be conjunctively mtentional with regard to Jtsiunctwely, w 
such other mcident, when the mtention is to produce both tndummituitay 
disjunctively, when the mtention is to produce either the one^” 
or the other indifferently, but not both mdiscriminately, 
when the mtention is mdifferently to produce either the one 
or the other, or both, as it may happen 

10 Sixth When two incidents are disjunctively mten.- When dtgunc- 

tional, they may be so with or without preference They may 
, 1 1 ■' 1 r 1^1 1 f** or without 

be said to be so with preference, when the intention is, that^r^„a^ 

one of them m particular should happen rather than the 

other, without preference, when the mtention is equally 

fulfilled, whichever of them happens ^ 

11 One example will make all this clear Wilham II, Example 
king of England, being out a stag-hunting, received from Sir 
Walter Tyrrel a wound, of which he died.* Let us take this 

case, and diversify it with a variety of suppositions, correspon- 
dent to the disnnctions just laid down. 

I. First then, Tyrrel did not so much as entertain a thought 
of the lung’s death, or, if he did, looked upon it as an event 
of which there was no danger In either of these cases the 
incident of his kilhng the king was altogether unmtentional. 

2 He saw a stag runnmg that way, and he saw the king 
ridmg that way at the same time what he aimed at was to 
kill the stag he did not wish to kill the king" at the same time 
he saw, that if he shot, it was as likely he should kill the kmg 
as the stag yet for all that he shot, and killed the kmg accord- 
ingly. In this case the madent of his killing the kmg was 
mtentional, but obhquely so 

3 He killed the kmg on account of the hatred he bore him, 

^ There u a diiTeience between the case where an mcident is altogether Difference 
unmtentional, and that m which, it being disjunctively mtentional with between an inn- 
reference to another, the preference is m favour of that other In the first dent's being 
case. It is not the mtention of the party that the madent m question should unintentional, 
happen at all m the latter case, the mtention is rather diat the other should and digunc- 
happen but if that cannot be, then that this m question should happen rather tively inten~ 
than that neither should, and that both, at any rate, should not happen tional, when 

All these are disancQons to be attended to in the use of the particle or a the election is in 
particle of very ambiguous import, and of great importance m legislation favour of the 
See Append nt [Composition] other. 

* H'l '*’s Hi 



204 


PRlNLU'LJiS OF MORALS AN0 LbOloiLAnoN 


and for no other reason than the pleasure of destroying him. 
In this case the acadent of the king’s death was not only 
direcdy but ultimately mtentional 

4 He killed the kmg, mtendmg fully so to do; not for any 
hatred he bore him, but for the sake of plundermg him when 
dead In this case the madent of the king’s death was directly 
intentional, but not ultimately it was mediately mtentional 

5 He mtended neither more nor less than to kill the kmg 
He had no other aim nor wish In this case it was exclusively 
as well as directly mtentional exclusively, to wit, with regard 
to every other material madent 

6 Sir Walter shot the kmg m the right leg, as he was 
pluckmg a thorn out of it with his left hand His intention 
was, by shooting the arrow mto his leg through his hand, to 
cripple him m both those hmbs at the same time In this case 
the incident of the kmg’s bemg shot in the leg was mtentional- 
and that conjunctively with another which did not happen; 
VIZ , his bemg shot m the hand 

7 The intention of Tyrrel was to shoot the kmg either m 
the hand or m the leg, but not m both , and rather m the hand 
than m the leg In tbs case the intention of shootmg m the 
hand was disjuncuvely concurrent, with regard to the other 
incident, and that with preference 

8 His mtention was to shoot the kmg either m the leg or 
the hand, whichever might happen but not m both In this 
case the mtention was mexclusive, but disjunctively so yet 
that, however, without preference. 

9 His mtention was to shoot the kmg either in the leg or 
the hand, or m both, as it might happen In this case the 
mtention was indiscriminately concurrent, with respert to the 
two incidents 

Imentwnahty 12. It IS to be observed, that an act may be umntentional 
of the oa with jjj jny Qj. stages of it, though mtentiond m the precedmg • 

tliffirent stages, and, on the Other hand, it may be mtentional m any stage or 
how far stages of It, and yet umntentional m the succeeding ^ But 

matmal whether It be intentional or no m any precedmg stage, is 
immaterial, with respect to the consequences, so it be unmten- 
tional m the last. The only pomt, with respect to which it is 
material, is the proof The more stages the act is umntentional 
* See Chap vu [Acaonsl, par 14 
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m, the more apparent it will commonly be, that it was 
unintentional with respect to the last If a man, mtendmg to 
strike you on the cheek, strikes you m the eye, and puts it 
out. It wiU probably be difficult for him to prove that it was 
not his mtenoon to strike you in the eye It will probably 
be easier, if his intention was really not to strike you, or evCn 
not to strike at all 

13. It IS frequent to hear men speak of a good mtention, of Goodness and 
a bad mtention ; of the goodness and badness of a man’s mten- f 
oon: a circumstance on which great stress is generally laid. ItmuW 
is mdeed of no small importance, when properly understood 
but the import of it is to the last degree ambiguous and 
obscure. Strictly speakmg, nothmg can be said to be good or 
bad, but eitlier m itself, which is the case only with pam or 
pleasure or on account of its effects, which is the case only 
with things that are the causes or preventatives of pam and 
pleasure But in a figurative and less proper way of speech, a 
thmg may also be, styled good or bad, m consideration of its 
cause Now the effects of an mtenaon to do such or such an 
act, are the same objects which we have been speakmg of under 
the appellation of its consequences, and the causes of mtention 
are caued motives. A man’s mtention then on any occasion 
may be styled good or bad with reference either to the con- 
sequences of the act, or with reference to his motives If it 
be deemed good or bad m any sense, it must be either because 
It IS deemed to be productive of good or of bad consequences, 
or because it is deemed to ongmate from a good or from a 
bad motive But the goodness or badness of the consequences 
depend upon the circumstances. Now the arcumstances are 
no objects of the mtention. A man mtends the act and by his 
mtention produces the act but as to the circumstances, he 
does not mtend them he does not, masmuch as they are 
circumstances of it, produce them If by acadent there be a 
few which he has been instrumental m produemg, it has been 
by former mtentions, directed to former acts, productive 
of those arcumstances as the consequences at the time in 
question he takes them as he finds them. Acts, with their 
consequences, arc objects of the will as well as of the under- 
standing . arcumstances, as such, are objects of the understand- 
ing only All he can do with these, as such, is to know or not 
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to know them, m other words, to be conscious of them, or 
not conscious To the title of Consciousness belongs what is 
to be said of the goodness or badness of a man’s mtention, as 
resultmg from the consequences of the acf and to the head of 
Motives, what is to be said of his mtention, as resultmg from 
the motive 
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1. So far with regard to the ways in which the will or m- Connexion of 
tendon may be concerned m the production of any madent: 

we come now to consider the part which the understandmg or going. 
perceptive faculty may have borne, with relation to such 
incident. 

2. A certain act has been done, and that mtentionally that Acts advised 
act was attended with certam arcumstanccs. upon these c\^-'”'^<‘"^''ised, 
cumstances depended certam or its consequences , and amongst uihat 

the rest, all those which were of a nature purely physical Now 
then, take any one of these circumstances, it is plam, that a 
man, at tlie time of doing the act from whence such conse- 
quences ensued, may have been either consaous, with respect 
to this cirt umstance, or unconsaous. In other words, he may 
either have been aware of the cucumstance, or not aware, it 
may either have been present to his mmd, or not present 
In the first case, the act may be said to “have been an advtsed 
act, with respect to that circumstance- m the other case, an 
unadvised one 

3. There are two points, with regard to which an iux Unadvisedness 

may have ben advised or unadvised i The existence of the 

' , I r 1 eitner existence, 

circumstance itseli. z. The materiality or it.^ or materiality 

4. It IS manifest, that with reference to the time of the act. The circmn- 
such circumstance may have been either present, past, 

future. past, or future 

5 An act which is unadvised, is either heedless, or not heed- An unadvised 
less It IS termed heedless, when the case is thought to be*'^^^ ^ 
such, that a person of ordinary prudence,® if prompted by an 
ordmary share of benevolence, would have been likely to 
have bestowed such and so much attention and reflection 
upon the matenal circumstances, as would have effectually 
disposed him to prevent the mischievous mcidcnt from takmg 

* See Chap vu [Actions], par 3 • See Chap vi [Semibihty], par 12 
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place: not heedless, when the case is not thought to be such 
as above menuoned.^ 

A mis-advised 6 Again. Whether a man did or did not suppose the 
®^^tence or matenahty of a given arcumstance, it may be 
that he did suppose the existence and materiality of some 
circumstance, which either did not exist, or which, though 
existmg, was not matenal In such case the act may be said 
to be mis-advtsed, with respect to such imagmed arcumstance* 
and it may be said, that there has been an erroneous sup- 
position, or a mis-supposal m the case 
7. Now a circumstance, the existence of which is thus 
erroneously supposed, may be material either, i In the way 
misht have been of prevention or, i In that of compensation It may be said 
material m the jq be material m the way of prevention, when its effect or 
^tendency, had it existed, would have been to prevent the 
compensation obnoxious consequences m the way of compensation, when 
that effect or tendency would have been to produce other 
consequences, the beneficialness of which would have out- 
weighed the mischievousness of the others 
8 It IS mamfest that, with reference to the time of the act, 
such imagmary circumstance may m either case have been 
supposed either to be present, past, or future 
9. To return to the example exhibited m the precedmg 
chapter 

lo Tyrrel mtended to shoot m the direction in which he 
shot, but he did not know that the king was riding so near 
that way In this case the act he performed m shootmg, the 
act of shooting, was unadvised, with respect to the existence of 
the arcumstance of the king’s being so near nding that way 

11 . He knew that the kmg was ridmg that way but at the 
distance at which the kmg was, he knew not of the probability 
there was that the arrow would reach lura. In tius case the 
act was unadvised, with respect to the materiality of the 
circumstance. 

12. Somebody had dipped the arrow in poison, without 
Tyrrel’s knowing of it In this case the act was unadvised, 
with respect to the existence of a past arcumstance. 

13 At the very instant that Tyrrel drew the bow, the kmg, 
bemg screened from his view by the foliage of some bushes, 

* See B I tat. [Extenuations] 


It may have 
been supposed 
present, past, 
or future 
Example, con- 
tinued from the 
last chapter 
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was ndmg furiously, in such manner as to meet the arrow m a 
direct hne: which arcumstance was also more than Tyrrel 
knew of. In this case the act was unadvised, with respect to 
th^Mstence of a present arcumstance. 

14 The king bemg at a distance from court, could get 
nobody to dress his wound till the next day ,jOf which arcum- 
stance Tyrrel was not aware In this case the act was unadvised 
with respect to what was then n future circumstance 

1 5 Tyrrel *knew of the kmg’s bemg ndmg that way, of his 
bemg so near, and so forth, but bemg deceived by the fohage 
of the bushes, he thought he saw a bank between the spot 
from which he shot, and that to which the kmg was ndmg 
In this case the act was mis-advised, proceeding on the mts- 
supposal of a preventive circumstance 

16 Tyrrel knew that every thing was as above, nor was he 
deceived by the supposition of any preventive circumstance. 

But he beheved the kmg to be an usurper and supposed he 
was conimg up to attack a person whom Tyrrel beheved to be 
the nghtfulking, and who was ndmg by Tyrrel’s side. In this 
case the act was also mis-advised, but proceeded on the mis- 
supposal of a compensative circumstance. 

10 Let us observe the connexion there is between mten-t« what case 
tionahty and consaousness When the act itself is intentional, 
and with respect to the existence of all the circumstances tenttonabtY 
advised, as also with respect to the materiahty of those cir-fro'" oct to 
cumstances, m relation to a given consequence, and there is 
no mis-supposal with regard to any preventive circumstance, 
that consequence must also be intentional m other words, 
advisedness, with respect to the arcumstances, if clear from 
the mis-supposal of any preventive circumstance, extends the 
mtentionahty from the act to the consequences. Those con- 
sequences may be either directly mtentional, or only obhquely 
so but at any rate they cannot but be mtentional 

11. To go on with the example IfTyrrelmtended to shoot -Exam^jle 
m the direction m which the kmg was ndmg up, and knew 
thjt the kmg was commg to meet the arrow, and knew the 
probability there was of his bemg shot m that same part m 
which he was shot^^ or m another as dangerous, and with that 
same degree of force, and so forth, and was not misled by the 
erroneous supposition of a circumstance by which the shot 

O "X 
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A misadvised 
act may be rash 
or not rash 


The intention 
may he good or 
bad in itself, in- 
dependenlly of 
the moave as 
wdl as the 
eventual con- 
sequences. 


would have been prevented firom taking place, or any such 
other preventive arcumstance, it is plain he could not but 
have intended the king’s death Perhaps he did not positively 
wish It, but for all that, m a certain sense he intended it 

12, What heedlessness is in the case of an unadvised act, 
rashness is in the case of a misadvised one A misadvised act 
then may be cither rash or not rash It may be termed rash, 
when the case is thought to be such, that a person of ordmary 
prudence, if prompted by an ordmary share of benevolence, 
would have employed such and so much attention and reflec- 
tion to the imagmed circumstance, as, by discovermg to him 
the non-existence, improbabihty, or immateriality of it, 
would have effectually disposed him to prevent the mischiev- 
ous mcident from takmg place 

13, In ordmary discourse, when a man docs an act of which 
the consequences prove mischievous, it is a common thmg to 
speak of him as havmg acted with a good mtention or with a 
bad mtention, of his intention’s being a good one or a bad 
one The epithets good and bad are all this while apphed, 
we see, to the mtention but the apphcation of them is most 
commonly governed by a supposition formed with regard to 
the nature of the motive The act, though eventually it prove 
mischievous, is said to be done with a good intention, when 
It IS supposed to issue from a motive which is looked upon 
as a good motive with a bad mtention, when it is supposed to 
be the result of a motive which is looked upon as a bad motive 
But the nature of the consequences mtended, and the nature of 
the motive which gave birth to the mtention, are objects 
which, though mtimately connected, are perfectly distinguish- 
able The mtention might therefore with perfect propriety 
be styled a good one, whatever were the motive It might 


be styled a good one, when not only the consequences of the 
act prove mischievous, but the motive which gave birth to it 
was what is called a bad one To warrant the speakmg of the 
mtention as bemg a good one, it is sufficient if the conse- 
quences of the act, had they proved what to the agent they 
seemed likely to be, would have been of a beneficial nature 


And m the same manner the mtention may be bad, when 
not only the consequences of the act prove beneficial, but 
the motive which gave birth to it was a good one 
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14 Now, when a man has a nund to speak of your intention It ts better, 
as bemg good or bad, with reference to the consequences, if he 

speaks of it at all he must use the word mtenoon, for there fe spoken of as 
IS no other. But if a man means to speak of the motive from io^ <"■ 
which your mtention ongmated, as being a good or a 
one, he is certainly not obhged to use the word mtention: it is 
at least as well to use the word motive By the supposition he 
means the motive , and very hkely he may not iiean the inten- 
tion. For what is true of the one is very often not true of the 
other The motive may be good when the intention is bad 
the intention may be good when the motive is bad. whether 
they are both good or both bad, or the one good and the other 
bad, makes, as we shall see hereafter, a very essential difference 
with regard to the consequences ^ It is therefore much better, 
when motive is meant, never to say intention 

15 An example will make this clear Out of malice a manExampk 
prosecutes you for a crime of which he believes you to be 
guilty, but of which in fact you arc not guilty Here the 
consequences of his conduct are mischievous, for they arc 
mischievous to you at any rate, m virtue of the shame and 
anxiety winch you are made to suffer whde the prosecution is 
depending to which is to be added, m case of your being 
convicted, the evil of the pumshment To you therefore they 

are mischievous, nor is there any one to whom they are 
beneficial The man’s motive was also what is called a bad one 
for mahee will be allowed by every body to be a bad motive. 

However, the consequences of his conduct, had they proved 
such as he believed them hkely to be, would have been good 
for m them would have been mcluded the pumshment of a 
criminal, which is a benefit to all who are exposed to suffer 
by a crime of the like nature The intention therefore, m this 
case, though not m a common way of spcakmg the motive, 
might be styled a good one But of motives more particularly 
m the next chapter 

16 In the same sense the intention, whether it be positively intention, m 
good or no, so long as it is not bad, may be termed innocent, 
Accordingly, let the consequences have proved mischievous, 

and let the motive have been what it wiU, the mtention may 
be termed mnocent m either of two cases: i In the case of un- 
1 See Chap xu [Consequences] 
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advisedness with respect to any of the arcumstances on which 
the mischievousrless of the consequences depended a. In the 
case of ffiis-advisedness with respect to any circumstance, 
which, had it been what it appeared to be, would have served 
either to prevent or to outweigh the mischief. 

Intmtwnahty 17 A few words for the purpose of ^plymg what has 

Roman law Unmtentionahty, and innocence 
spoken of m the of mtention, seem both to be mcluded m the case of infor- 
Roman law tunium, where there is neither dolus nor culpa Unadvisedness 
coupled with heedlessness, and mis-advisenness coupled with 
rashness, correspond to the culpa stne dolo Direct mtendon- 
ahty corresponds to dolus Obhque intentionahty seems 
hardly to have been distmguished from direct, were it to 
occur, It would probably be deemed also to correspond to 
dolus The division mto culpa, lata, levjs, and levissma, is such 
as nothmg certam can correspond to What is it that it ex- 
presses^ A distinction, not m the case itself, but only m the 
sentiments which any person (a judge, for mstance) may find 
himself disposed to entertam with relation to it supposing 
It already distmguished into three subordinate cases by other 
means. 

The word dolus seems ill enough contrived’ the word culpa 
as mdifferently Dolus, upon any other occasion, would be 
understood to imply deceit, concealment,* clandestimty®, but 
here it is extended to open force Culpa, upon any other 
occasion, would be understood to extend to blame of every 
kmd. It would therefore include dolus ® 

* See B f ot [Theft] verbo famenabJe] 

” Dolus, ail virtus quis m hostc requint? — V ibgii 

S6\if Kal dn<paS6y — ^HOMER 

® I pretend not here to give any determinate explanation of a set of words, 
of which the great misfortune is, that the import of them is confused and 
mdetermmate I speak only by approximation To attempt to determine the 
precise import that has been given them by a hundredth part of the authors 
that have used them, would be an endless task Would any one talk intelhgibly 
on this subject m Latin ’ let him throw out dolus altogether let him keep culpa, 
for the purpose of expressmg not the case itself, but the sentiment that is enter- 
tamed concemmg a case described by other means For intentionahty, let 
him com a word boldly, and say mtentwnalitas for unmtentionahty, non- 
tntenUonahtas For unadvisedness, he has already the word inscUta, though the 
words mprudenua, mobservantia, were it not for the other senses they are used 
m, would do better for unadvisedness coupled with heedlessness, let him say 
mscilia culpabilts, for unadvisedness without heedlcssness, mscilia mculpabilts 
for mis-advisedness coupled with rashness, error culpabilts, error temeranus, or 



Oh OONSClOUSNuSS 


213 


18. The above-menaoned definitions and distinctions are Use of this and 
far from bcmg mere matters of speculation. They are capable 
of the most extensive and constant apphcation, as well to 
moral discourse as to legislative practice Upon the degree and 
bias of a man’s mtention, upon the absence or presence of 
consciousness or mis-supposal, depend a great part of the 
good and bad, more especially of the bad consequences of an 
act, and on this, as well as other grounds, a great part of the. 
demand for pumshment^ The presence of intention with 
regard to such or such a consequence, and of consciousness 
with regard to such or such a arcumstance, of the act, will 
form so many cnmmative circumstances,® or essential mgre- 
dients m the composition of this or that offence applied to 
other arcumstances, consaousness will form a ground of 
aggravation, annexable to the like offence.® In almost all 
cases, the absence of mtention with regard to certam conse- 
quences, and the absence of consaousness, or the presence of 
mis-supposal, with regard to certam circumstances, will 
constitute so many grounds of extenuation * 

error cum tementale for mis-advisedncss without rashness, error mculpahilis, 
error non-temeranus, or error sme temeritole 
It IS not unfrequent likev/ise to meet with the phrase, malo ammo a phrase 
still more indetermmate, if possible, than any of the former It seems to have 
reference either to mtenuonahty, or to consaousness, or to the motive, or to 
the disposition, or to any two or more of these taken together, nobody can 
tell which these bemg objects which seem to have never lutherto been properly 
distmguished and defined 
1 See Chap xiu [Cases unmeet] 

^ See B I at [Circumstances mfluencmg] 

’ See B I tat [Aggravations] * See B I tit [Extenuations] 
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OF MOTIVES 

§ I Different senses of the word motive^ 

1 It IS an acknowledged truth, that every kind of act what- 
ever, and consequently every kind of offence, is apt to assume 
a different character, and be attended with different effects, 
accordmg to the nature of the motive which gives birth to it 
This makes it requisite to take a view of the several motives 
by which human conduct is hable to be influenced 

2 By a motive, in the most extensive sense in which the 
word IS ever used with reference to a thinking bemg, is meant 
any thmg that can contribute to give birth to, or even to 
prevent, any kmd of action Now the action of a thinkmg 
bemg IS the act either of the body, or only of the mind and an 
act of the nund is an act cither of the mtellcctual faculty, or 
of the will Acts of the mtellectual faculty will sometimes 
rest m the imderstandmg merely, without exerting any 
influence m the production of any acts of the wiU Motives, 
which are not of a nature to influence any other acts than those, 
may be styled purely speculative motives, or motives resting m 
speculation But as to these acts, neither do they exercise any 
influence over external acts, or over their consequences, nor 
consequently over any pam or any pleasure that may be in the 
number of such consequences Now it is only on account of 
their tendency to produce either pam or pleasure, that any 
acts can be material. With acts, therefore, that rest purely in 
the imderstandmg, we have not here any concern nor there- 
fore with any object, if any such there be, which, m the 

^ Note by the author, July, 1822 

For a tabular simultaneous view of the whole list of motives, m conjunction 
with the correspondent pleasures and pains, interests and desires, see, by the same 
author, Table of the Springs of Action, &c , with Explanatory Notes and 
Observations London 1817, Hunter, St Paul’s Church Yard, 8vo pp 32 

The word inducement has of late presented itself, as bemg m its signification 
more comprehensive chan the word motive, and on some occasions more 
apposite 
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character of a motive, can have no influence on any other acts 
than those. 

3. The motives with which alone we have any concern, are Motives to the 
such as arc of a nature to act upon the will. By a motive 
then, m this sense of the word, is to be understood any thmg 
whatsoever, which, by influencmg the will of a scnsiave 
bemg, IS supposed to serve as a means of dctermiiung him 
to act, or voluntarily to forbear to act,^ upon any occasion. 

Motives of this sort, m contradistinction to the former, may 
be styled practical motives, or motives applymg to practice. 

4 Owmg to the poverty and unsettled state of language. Figurative and 
the word motive is employed mdiscnmmately to denote two 
kinds of objects, which, for the better understandmg of the word 
subject. It IS necessary should be distinguished On some 
occasions it is employed to denote any of those really existing 
madents from whence the act m question is supposed to take 
Its rise The sense it bears on these occasions may be styled its 
hteral or mfigurative sense On other occasions it is employed 
to denote a certam fictitious entity, a passion, an affection of 
the imnd, an ideal bemg which upon the happenmg of any 
such incident is considered as operatmg upon the mind, and 
promptmg it to take that course, towards which it is impelled 
by the influence of such mcident. Motives of this class are 
Avarice, Indolence, Benevolence, and so forth, as we shall see 


more particularly farther on This latter may be styled the 
figurative sense of the term motive. 

5. As to the real incidents to which the name of motive is Motives m- 
also given, these too are of two very different kinds They^^^^ 
may be either, i. The internal perception of any mdividu^ 
lot of pleasure or pam, the expectation of which is looked 
upon as calculated to determme you to act in such or such a 
manner, as the pleasure of acquirmg such a sum of money, 


^ When the effect or tendency of a motive is to determine a man to forbear 
to act, it may seem improper to make use of the term motive, smee motive, 
properly speakmg, means that which disposes an object to move We must 
however use that improper term, or a term which, though proper enough, 
IS scarce in use, the word determinative By way of jusufication, or at least 
apology, for the popular usage m this behalf, it may be observed, that even 
forbearance to act, or the negation of motion (that is, of bodily motion) 
supposes an act done, when such forbearance is voluntary It supposes, to wit; 
an act of the will, which is as much a positive act, as much a motion, as any 
other act of the thmkmo substance 
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Motive M 
prospect — 
motive in esse 


the pam of exerting yourself on such an occasion, and so forth . 
or, z Any external event, the happening whereof is regarded 
as having a tendency to bring about the perception of such 
pleasure or such pain, for instance, the coming up of a lottery 
ticket, by which the possession of the money devolves to you, 
or the breaking out of a fire m the house you are m, which 
makes it necessary for you to quit it The former kmd of 
motives may be termed mterior, or mtemal the latter 
extenor, or external 

6. Two other senses of the term motive need also to be dis- 
tmguished Motive refers necessanly to action It is a pleasure, 
pain, or other event, that prompts to action Motive then, m 
one sense of the word, must be previous to such event But, 
for a man to be governed by any motive, he must m every 
case look beyond that event which is called his action, he must 
look to the consequences of it and it is only m this way that 
the idea of pleasure, of pain, or of any other event, can give 
birth to It He must look, therefore, m every case, to some 
event posterior to the act in contemplation an event which as 
yet exists not, but stands only m prospect Now, as it is m all 
cases difficult, and in most cases unnecessary, to distinguish 
between objects so mtimately connected, as the posterior 
possible object which is thus looked forward to, and the 
present existmg object or event which takes place upon a 
man’s looking forward to the other, they are both of them 
spoken of under the same appellanon, motive To distmguish 
them, the one first mentioned may be termed a motive in 
prospect, the other a motive m esse and under each of these 
denommations will come as well exterior as mtemal motives 
A fire breaks out m your neighbour’s house- you are under 
apprehension of its extendmg to your own you are appre- 
hensive, that if you stay m it, you wdl be burnt you accord- 
mgly run out of it. This then is the act the others arc all 
motives to it The event of the fire’s breaking out m your 
neighbour’s house is an external motive, and that m esse the 
idea or bchef of the probability of the fire’s extending to your 
own house, that of your being burnt if you contmuc, and the 
pain you feel at the thought of such a catastrophe, arc all so 
many mtemal events, but still m esse: the tvent of the fire’s 
actu^y extendmg to your ovra house, and that of your bemg 
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actually burnt by it, external motives m prospect the pam 
you would feel at seemg your house a bummg, and the pam 
you would feel while you yourself were bummg, mtemal 
motives m prospect, which events, accordmg as the matter 
turns out, may come to be m esse- but then, of course, they 
will cease to act as motives 

7 Of all these motives, which stand nearest to the act, to Motives tm- 
the production of which they all contribute, is that mtemal 
motive m esse which consists in the expectation of the mtemal 
motive m prospect: the pam or uneasmess you feel at the 
thoughts of bemg burnt ^ All other motives are more or less 
remote the motives m prospect, m proportion as the period at 

which they are expected to happen is more distant from the 
period at which the act takes place, and consequently later m 
pomt of time the motives in esse, m proportion as they also 
arc more distant from that period, and consequently earher 
m pomt of time * 

8 It has already been observed, that with motives o( Motives to the 
which the influence terminates altogether m the understand- 

mg, we have nothing here to do If then, amongst objects i/ie^ 
that are spoken of as motives with reference to the under- 
standmg, there be any which concern us here, it is only m as 
far as such objects may, through the medium of the under- 
standmg, exercise an influence over the will It is m this way, 
and m this way only, that any objects, in virtue of any ten- 
dency they may have to influence me sentiment of belief, may 
in a practical sense act m the character of motives Any objects, 
by tendmg to mduce a behef concemmg the existence, actual, 

^ Whether it be the expectation of being burnt, or the pain that accompanies 
that expectation, that is the immediate internal motive spoken of, may be diffi- 
cult to determine It mav even be questioned, perhaps, whether they are 
distmct entities Both questions, however, seem to be mere questions of words, 
and the solution of them altogether immatenal Even the other lands of 
motives, though for some purposes they demand a separate consideration, are, 
however, so momately aUied, that it will often be scarce practicable, and not 
always matenal, to avoid confoundmg them, as they have always hitherto been 
confounded 

* Under the term esse must be mduded as well past existence, with reference 
to a given period, as present They arc equally r^ m comparison with what 
IS as yet but future Language is materially defiaent, in not enabhng us to 
distinguish with preasion between existence as opposed to unreality and present 
existence as opposed to fast The word existence m English, and esse, adopted 
by lawyers ftom the Latm, have the mconvemence of appealing to confine 
the existence in question to tome single penod considered as bemg present. 
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or probable, of a practical motive, that is, concermng the 
probabihty of a motive m prospect, or the existence of a 
motive m esse; may exerase an influence on the will, and 
rank with those other motives that have been placed under 
the name of practical The pomting out of motives such as 
these, IS what we frequently mean when we talk of giving 
reasons Your neighbour’s house is on fire as before. I observe 
to you, that at the lower part of your neighbour’s house is 
some wood-work, which joins on to yours , that the flames 
have caught this wood-work, and so forth; which I do m 
order to dispose you to beheve as I beheve, that if you stay 
m your Jiouse much longer you will be burnt In domg this, 
then, I suggest motives to your understandmg, which motives, 
by the tendency they have to give birth to or strengthen a 
pain, which operates upon you m the character of an internal 
motive m esse, jom their force, and act as motives upon the 
wdl 

§ 2 No motives either constantly good or constantly bad 

Nothing can act 9. In all this cham of motives, the pnncipal or ongmal link 
mono mtemal motive m prospect- it is to this 

the ideas of that all the other motives m prospect owe their materiahty 
pleasure or paw and the immediately acting motive its existence This motive 
m prospect, we see, is always some pleasure, or some pam, 
some pleasure, which the act m question is expected to be a 
means of contmuing or producing, some pam which it is 
expected to be a means of discontmumg or preventmg A 
motive IS substantially nothing more than pleasure or pam, 
operatmg m a certam manner 

No sort of 10 Now, pleasure IS m <rse//^a good nay, even settmg aside 
'^fTbad Tne^ immumty from pam, the only good pam is m itself an evil, 
and, mdeed, without exception, the only evil, or else the 
words good and evil have no meanmg And this is ahke true 
of every sort of pam, and of every sort of pleasure. It follows, 
therefore, immediately and mcontestibly, that there is no such 
thing as any sort of motive that is in itself a bad one ^ 

^ Let a man’s moave be lU-wiU, call it even malice, envy, cruelty, it is still 
a kind of pleasure that is his motive the pleasure h» takes at the thought of 
the pam which he sees, or expects to see, his adversary undergo Now even 
this wretched pleasure, taken by itself is good . it may be faint , it may be short , 
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11. It IS common, however, to speak of actions as ftoceei- Inaccuracy of 
mg from^ooJ or bad motives m which case the motives meant 
are such as are mtemal The expression is far from being an bad are applied 
accurate one; and as it is apt to occur m the consideration of*® motives 
almost every kmd of offence, it will be reqmsite to settle the 
precise mearung of it, and observe how far it quadrates with 
the truth of thmgs 

12 With respect to goodness and badness, as it is with^y of 
everything else that is not itself either pam or pleasure, so is it 

with motives. If they are good or bad, it is only on account of wt of act 
their effects good, on account of their tendency to produce 
pleasure, or avert pam bad, on account of their tendency to 
produce pam, or avert pleasure Now the case is, that from 
one and the same motive, and from every kmd of motive, 
may proceed actions that are good, others that are bad, and 
others that are mdifferent. This we shall proceed to shew vnth 
respect to all the different kmds of motives, as deterimned by 
the various kinds of pleasures and pains 

13 Such an analysis, useful as it is, -will be found to be a Difficulties 
matter of no small difficulty , owmg, in great measure, to a 

certam perversity or structure which prevails more or less analysis of this 
throughout all languages To speak of motives, as of any-wrt 
thmg else, one must c^ them by their names But the mis- 
fortune IS, that it is rare to meet with a motive of which the 
name expresses that and nothmg more Commonly along 
with the very name of the motive, is tacitly mvolved a propo- 
sition imputmg to It a certam quahty, a quahty which, m 
many cases, will appear to mclude that very goodness or 
badness, concerning which we are here mquinng whether, 
properly speakmg, it be or be not imputable to motives 
To use the common phrase, m most cases, the name of the 
motive IS a word which is employed either only m a good 
sense, or else only m a bad sense Now, when a word is spoken 
of as bemg used m a good sense, all that is necessarily meant is 
this: that m conjunction vinth the idea of the object it is put 
to signify, It conveys an idea of approbation that is, of a 
pleasure or satisfaction, entertamed by the person who em- 
ploys the term at the thoughts of such object In like manner, 

it must at any rate be impure yet while it lasts, and before anyjiad consequences 
amve, it is as good as any other that is not more mtense. See Chap iv [Value] 
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when a word is spoken of as being used in a bad sense, all tliat 
IS necessarily meant is this that, m conjunction with the idea 
of the object it is put to sigmfy, it conveys an idea of dis- 
approbation : that is, of a displeasure entertained by the person 
who employs the term at the thoughts of such object. Now, 
the circumstance on which such approbation is grounded 
will, as naturally as any other, be the opimon of the goodness 
of the object m question, as above explamed such, at least. 
It must be, upon the prmciple of utihty so, on the other hand, 
the circumstance on which any such disapprobation is 
grounded, will as naturally as any other, be me opimon of 
the badness of the object such, at least, it must be, in as far 
as the principle of utihty is taken for the standard 

Now there are certam motives which, unless in a few 
particular cases, have scarcely any other name to be expressed 
by but such a word as is used only m a good sense This is 
the case, for example, with the motives of piety and honour 
The consequence of this is, that if, m speaking of such a motive, 
a man should have occasion to apply the epithet bad to any 
actions which he mentions as apt to result from it, he must 
appear to be guilty of a contradiction m terms. But the names 
of motives which have scarcely any other name to be 
expressed by, but such a word as is used only m a bad sense, 
are many more.^ Tins is the case, for example, with the 
motives of lust and avarice And accordingly, if m speakmg 
of any such motive, a man should have occasion to apply 
the epithets good or mdifferent to any actions which he 
mentions as apt to result from it, he must here also appear 
to be guilty of a similar contradiction * 

This perverse association of ideas cannot, it is evident, but 
throw great difhculties m the way of the mquiry now before 

^ For the reason, see Chap xi [Dispositions], par icvu note 

* To this imperfection of language, and nothing more, are to be attributed, 
m great measure, the violent clamours that have from time to time been 
raised agamst those mgemous morahsts, who, travelling out of the beaten tract 
of speculation, have fotmd more or less difficulty m disentanghng themselves 
from the shackles of ordmary language' such as Rochefoucault, MandcviUe 
and Helveaus To the unsoundness of their opimons, and, with stiU greater 
injustice, to the corruption of their hearts, was often imputrf, what was most 
commonly owing either to a want of skill, m matters of language on the part 
of the author, or a want of ducemment, possibly now and then m some 
instances a want of probity, on the part of the commentator. 
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US. Confining himself to the language most m use, a man can 
scarce avoid runnmg, m appearance, mto perpetual contra- 
dictions His propositions wdl appear, on me one hand, 
repugnant to truth, and on the other hand, adverse to utihty. 

As paradoxes, they will excite contempt* as mischievous 
paradoxes, mdignation For the truths he labours to convey, 
however important, and however salutary, his reader is never 
the better and he himself is much the worse. To obviate this 
inconvenience, completely, he has but this one unpleasant 
remedy, to lay aside the old phraseology and mvent a new 
one Happy the man whose language is ductile enough to 
permit him this resource To palhate the mconvemence, 
where that method of obviating it is impracticable, he has 
nothing left for it but to enter into a long discussion, to state 
the whole matter at large, to confess, that for the sake of 
promoting the purposes, he has violated the established laws 
of language, and to throw himself upon the mercy of his 
readers ^ 

§ 3 Catalogue of motives corresponding to that of Pleasures 
and Pams 

14. From the pleasures of the senses, considered m the Physical desire 
gross, results the motive which, in a neutral sense, may he 
termed physical desire in a bad sense, it is termed sensuality sense m general 
Name used in a good sense it has none Of this, nothmg can 
be determined, till it be considered separately, with reference 
to the several species of pleasures to which it corresponds. 

' Happily, language is not always so intractable, but that by making use of 
two words instead of one, a man may avoid the mconvemence of fabricaang 
words that are absolutely new Thus mstead of the word lust, by putting 
together two words in common use, he may frame the neutral expression, 
sexual desire instead of the word avarice, by putting together two other words 
also m common use, he may frame the neutral expression, pecuniary mterest 
This, accordingly, is the course which 1 have taken In these instances, mdeed, 
even the combination is not novel the only novelty there is consists m the 
steady adherence to the one neutral expression, rejecting altogether tlie terms, 
of which the import is mfected by adventiuous and unsuitable ideas 

In the catalogue of motives, corresponding to the several sorts of pams 
and pleasures, I have inserted such as have occurred to me I cannot pretend to 
warrant it complete To make sure of rendering it so, the only way would be 
to turn over the dictionary from beginning to end an operation which, in a 
view to perfection, would be necessary for more purposes than this Sec B I. 
tit [Defamation] and Append at [Composition] 
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15. In particular, then, to the pleasures of the taste or palate 
corresponds a motive, which m a neutral sense having 
received no name that can serve to express it m all cases, can 
only be termed, by circumlocution, the love of the pleasures 
of the palate In particular cases it is styled hunger m others, 
thirst,^ The love of good cheer expresses this motive, but 
seems to go beyond momatmg, that the pleasure is to be 
partaken of m company, and mvolvmg a kmd of sympathy 
In a bad sense, it is styled in some cases greedme^, voraaous- 
ness, gluttony in others, prmcipally when apphed to children, 
lickerishness It may in some cases also be represented by the 
word damtmess Name used m a good sense it has none. 
I A boy, who does not want for victuals, steals a cake out of 
a pastry-cook’s shop, and cats it In this case his motive will 
be umversaUy deemed a bad one and if it be asked what it is. 
It may be answered, perhaps, hckerishness 2 A boy buys a 
cake out of a pastry-cook’s shop, and eats it In this case his 
motive can scarcely be looked upon as either good or bad, 
unless his master should be out of humour with him; and then 
perhaps he may call it hckerishness, as before In both cases, 
however, his motive is the same It is neither more nor less 
than the motive corresponding to the pleasures of the palate ® 
16 To the pleasures of the sexual sense corresponds the 
l-motive which, in a neutral sense, may be termed sexual 
desire In a bad sense, it is spoken of under the name of 
lasaviousness, and a vanety of other names of reprobation 
Name used m a good sense it has none * 

I A man ravishes a virgm In this case the motive is, with- 

* Hunger and thirst considered in the hght of motives, import not so much 
the desire of a particular kmd of pleasure, as the desire of removing a positive 
kind of pain TTiey do not extend to the desire of that kind of pleasure which 
depends on the choice of foods and hquors 

* It will not be worth while, m every case, to give an mstance in which the 
acnon may be indifferent if good as well as bad actions may result from the 
same motive, it is easy to conceive, that also may be indifferent 

* Love mdeed includes sometimes this idea but then it can never answer 
the purpose of exhibiting it separately since there are three motives, at least, 
that may all of them be mcluded in it, besides this the love of beauty corres- 
ponding to the pleasures of the eye, and the motives correspondmg to those of 
amity and benevolence We speak of the love of children, of the love of 
parents, of the love of God These pious uses protect the appellation, and pre- 
serve it from the Ignominy poured forth upon its profane associates Even 
sensual love would not answer the purpose, smee that would include the love 
of beauty 
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out scruple, termed by the name of lust, lasaviousness, and so 
forth, and is umversally looked upon as a bad ona a The 
same man, at another time, exercises the rights of marriage 
with his wife In this case the motive is accounted, perhaps, 
a good one, or at least indifferent and here people would 
scruple to call it by any of those names In bodi cases, how- 
ever, the motive may be precisely the same. In both cases 
It may be neither more nor less than sexual desire 

17 To the pleasures of curiosity corresponds the motive Cumstty, ea 
known by the same name . and which may be otherwise called gj 

the love of novelty, or the love of expenment; and, on par-omoiity 
ticular occasions, sport, and sometimes play. 

I. A boy, in order to divert himself, reads an improvmg 
book the motive is accounted, perhaps, a good one at any 
rate not a bad one. 2. He sets his top a spinnmg the motive is 
deemed, at any rate, not a bad one 3 He sets loose a mad ox 
among a crowd, his motive is now, perhaps, termed an 
abominable one Yet m all three cases the motive may be 
the very same, it may be neither more nor less than curiosity. 

18. As to the other pleasures of sense they are of too httle None to 
consequence to have given any separate denominations to 
correspondmg motives 

19 To the pleasures of wealtli corresponds the sort of Pecuniary 
motive which, in a neutral sense, may be termed pecuniary 
interest m a bad sense, it is termed, m some cases, avarice, wealth. 
covetousness, rapaaty, or lucre, m other cases, mggardhness 
m a good sense, but only m particular cases, economy and 
frugahty, and m some cases the word industry may be 
applied to it in a sense nearly mdifferent, but rather bad 
than otherwise, it is styled, though only m particular cases, 
parsimony 

I. For money you gratify a man’s hatred, by putting his 
adversary to death 2. For money you plough his field for 
him — In the first case your moave is tertned lucre, and is 
accounted corrupt and abominable and m the second, for 
want of a proper appellation, it is styled mdustry, and is 
looked upon as innocent at least, if not mentonous. Yet the 
motive IS m both bases precisely the same it is neither more 
nor less than pecumary mterest 
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None lo the 20 The pleasures of skill are neither distinct enough, nor 
of consequence enough, to have given any name to the 
corresponding motive 

To the pleasures 21 To the pleasures of amity corresponds a motive which, 
of amity the ^ neutral sense, may be termed the desire of ingratiaang 
gratiating one's 0*11^ s selt. In a bad sense it is incertam cases styled servility .in 
ii^lf a good sense it has no name that is pecuhar to if m the cases 

m which It has been looked on with a favourable eye, it has 
seldom been distinguished from the motive of sympathy or 
benevolence, with which, m such cases, it is commonly 
associated, 

I To acquire the affections of a woman before marnage, to 
preserve them afterwards^ you do every thmg, that is consis- 
tent with other dunes, to make her happy m this case your 
motive IS looked upon as laudable, though there is no name 
for It 2 For the same purpose, you poison a woman with 
whom she is at enmity m this case your motive is looked 
upon as abommable, though still there is no name for it. 
3 To acquire or preserve the favour of a man who is richer 
or more powerful than yourself, you make yourself subser- 
vient to ms pleasures Let them even be lawful pleasures, if 
people choose to attribute your behaviour to this motive, 
you will not get them to find any other name for it than 
servihty Yet m all three cases the motive is the same it is 
neither more nor less than the desire of ingratiating yourself 
To thepleasurei 22 To thc pleasures of the moral sanction, or, as they may 
tieloveif^^ otherwise be called, the pleasures of a good name, corresponds 
tation a motive which, in a neutral sense, has scarcely yet obtamed 

any adequate appellative It may be styled, the love of repu- 
tation It IS nearly related to the motive last preceding bemg 
neither more nor less than the desire of ingratiatmg one’s self 
with, or, as m this case we should rather say, of recommending 
one’s self to, the world at large. In a good sense, it is termed 
honour, or the sense of honour or rather, the word honour 
IS mtroduced somehow or other upon the ocfasion of its 
• bemg brought to view for m strictness the word honour is 

put rather to sigmfy that iraagmary object, which a man is 
spoken of as possessing upon the occasion of his obtaining 
a conspicuous share of the pleasures that are m question 
In particular cases, it is styled the love of glory. In a bad 
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sense, it is styled, in some cases, false honour , m others, pnde ; 
in others, vamty. In a sense not decidedly bad, but rather 
bad than otherwise, ambition In an indifferent sense, m some 
cases, the love of fame : m others, the sense of shame And, as 
the pleasures belongmg to the moral sanction run undis- 
tinguishably mto the pauis derived from the same source,^ it 
may also be styled, in some cases, the fear of dishonour, the 
fear of disgrace, the fear of infamy, the fear of ignommy, or 
the fear of shame 

I. You have received an affront from a man according to 
the custom of the country, m order, on the one hand, to save 
yourself from the shame of bemg thought to bear it patiently,® 

* See Chap VI [Pleasures and Pams], par *24 note 

* A man’s bearing an affront patiently, that is, without takmg this method 
of domg what is called wiping it off, is thought to import one or other of two 
thmgs either that he does not possess that sensibihty to the pleasures and painj 
of the moral sanction, which, in order to render himself a respectable member 
of society, a man ought to possess or, that he does not possess courage enough 
to stake his hfe for the chance of graofymg that resentment which a proper 
sense of the value of those pleasures and those pams it is thought woiud not 
fail to inspire True ft is, that there are divers other motives, by any of which 
the same conduct might equally be produced the motives corresponding to 
the religious sanction, and the moaves that come under the head of benevo- 
lence Piety towards God, the practice m question bemg generally looked 
upon as repugnant to the dictates of the rchgious sanction sympathy for your 
antagomst himself, whose hfe would be put to hazard at the same time with 
your own, sympathy for his connexions, the persons who are dependent on 
him in the way of support, or connected with him m the way of sympathy 
sympathy for your own connexions and even sympathy for the pubhc, m 
cases where the man is such that the pubhc appears to have a niatenal interest 
in his hfe But m comparison with the love of hfe, the influence of the rehgious 
sanction is known to be m general but weak especially among people of those 
classes who arc here m question a sure proof of which is the prevalence of 
this very custom Where it is so strong as to preponderate, it is so rare, that, 
perhaps, it gives a man a place m the calendar and, at any rate, exalts ium to 
the rank of martyr Moreover, the instances ill which either private benevo- 
lence or pubhc spirit predominate over the love of life, will also naturally be 
but rare and, owing to the general propensity to detraction, it will also be 
much rarer for them to be thought to do so Now, when three or more 
motives, any one of them capable of produemg a given mode of conduct, 

■■ apply at once, that which appears to be the most powerful, is that which will 
of course be deemed to have actually done the most and, as the bulk of man- 
kind, on this as on other occasions, are disposed to decide peremptonly upon 
superficial estimates, it will generally be looked upon as havmg done the 
whole 

The consequence is, that when a man of a certain rank forbears to take this 
chance of revenging an affront, his conduct will, by most people, be unputed 
to the love of life whith, when it piedonunates over the love of reputation, 
IS, by a not unsalutary association of ideas, stigmatized with the reproachful 
n-me of row^r^ r- ^ 
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on die other hand, to obtain the reputation of courage; you 
challenge him to fight with mortal weapons In this case your 
motive will by some people be accounted laudable, and styled 
honour by others it wiU be accounted blameable, and these, 
if they call it honour, will prefix an epithet of improbation 
to It, and call it false honour 2 In order to obtam a post of 
rank and digmty, and thereby to mcrease the respects paid 
you by the pubhc, you bribe the electors who are to confer it, 
or the judge before whom the title to it is m dispute In this 
case your motive is commonly accounted corrupt and 
abommable, and is styled, perhaps, by some such name as 
dishonest or corrupt ambition, as there is no single name for 
it. j In order to obtam the good-wiU of the public, you 
bestow a large sum m works of private charity or pubhc 
utility. In this case people will be apt not to agree about 
your motive Your enemies will put a bad colour upon it, 
and call it ostentation your friends, to save you from this 
reproach, will choose to impute your conduct not to this 
motive but to some other, such as that of chanty (the de- 
nomination in dus case given to private sympathy) or that of 
pubhc spirit. 4. A kmg, for the sake of gaimng the admira- 
tion annexed to the name of conqueror (we wiU suppose 
power and resentment out of the question) engages his king- 
dom in a bloody war His motive, by the multitude (whose 
sympathy for millions is easily overborne by the pleasure 
which their imagmation finds m gapmg at any novelty they 
observe m the conduct of a smgle person) is deemed an 
admirable one Men of feelmg and reflection, who dis- 
approve of the dommion exercised by this motive on this 
occasion, without always perceivmg that it is the same motive 
which m other instances meets with their approbation, deem 
It an abominable one, and because the multitude, who are 
the manufacturers of language, have not given them a simple 
name to call it by, they will call it by some such compound 
name as the love of false glory or false ambition. Yet m all 
four cases the motive is the same, it is neither more nor less 
than the love of reputation. 

To the pleasures 23 To the pleasures of power corresponds the motive 

hve’of power ^ neutral sense, may be termed the love of power. 

People, who are out of humour with it sopietimes, caU it the 
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lust of power. In a good sense, it is scarcely provided with a 
name. In certam cases this motive, as well as the love of 
reputation, are confounded under the same name, ambition. 

This IS not to be wondered at, considering the mtimate 
connexion there is between the two motives m many cases: 

Since it commonly happens, that the same object which 
affords the one sort of pleasure, affords the other sort at the 
same time for mstance, offices, which are at once posts of 
honour and places of trust and smee at any rate reputation 
IS the road to power. 

I. If, in order to gam a place m admimstration, you poison 
the man who occupies it. 2 If, m the same view, you propose 
a salutary plan for the advancement of the pubhe welfare; 
your motive is m both cases the same Yet m the first case it is 
accounted criminal and abormnable m the second case allow- 
able, and even laudable 

24 To the pleasures as well as to the pains of the rehgious The motive be- 
sanction corresponds a motive which has, stnctly speakmg, no 
perfeedy neutral name apphcable to all cases, unless the word tion 
religion be admitted m this character, though the word 
rehgion, strictly speakmg, seems to mean not so much the 
motive Itself, as a kmd of fictitious personage, by whom the 
motive IS supposed to be created, or an assemblage of acts, 
supposed to be dictated by that personage; nor does it seem 
to be completely settled mto a neutral sense In the same 
sense it is also, m some cases, styled rehgious zeal, m other 
cases, the fear of God. The love of God, though commonly 
contrasted with the fear of God, does not come stnedy under 
this head It coincides properly with a motive of a different 
denomination , viz , a kind of sympathy or good-wiU, which 
has the Deity for its object In a good sense, it is styled devo- 
tion, piety, and pious zeal. In a bad sense, it is styled, m some 
cases, superstition, or superstitious zeal, m other cases, fanati- 
cism, or fanatic zeal m a sense not deadedly bad, because 
not appropriated to this motive, enthusiasm, or enthusiastic 
zeal. 

I. In order to obtain the favour of the Supreme Bemg, a 
man assassinates his lawful sovereign. In this case the motive 
IS now almost uifiversally looked upon as abommable, and 
IS termed fanaticism formerly it was by great numbers 
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accounted laudable, and was by them called pious zeal 
2. In the same view, a man lashes himself with thongs. In 
this case, m yonder house, the motive is accounted budablc, 
and IS called pious zeal, m the next house it is deemed con- 
temptible, and called superstition 3 In the same view, a 
man eats a piece of bread (or at least what to external appear- 
ance IS a piece of bread) with certam ceremomes In thn case, 
m yonder house, his motive is looked upon as laudable, 
and IS styled piety and devotion, m the next house it is deemed 
abominable, and styled superstition, as before* perhaps even 
It IS absurdly styled impiety 4 In the same view, a man holds 
a cow by the tail while he is dying On the Thames the 
motive would m this case be deemed contempoble, and called 
superstition. On the Ganges it is deemed meritonous, and 
called piety 5 . In the same view, a man bestows a large sum 
m works of charity, or pubhc utihty In this case the motive 
is styled laudable, by those at least to whom the works in 
question appear to come under tbs descnption and by these 
at least it would be styled piety Yet m all these cases the 
motive IS preasely the same it is neither more nor less than 
the motive belongmg to the rehgious sanction ^ 

Gooi-iviU, &r 25 . To the pleasures of sympathy corresponds the motive 
wbch, m a neutral sense, is termed good-wiU. The word 
sympathy may also be used on tbs occasion, though the 
sense of it seems to be rather more extensive. In a good sense, 
It IS styled benevolence and in certam cases, philanthropy, 
and, in a figurative way, brotherly love, in others, humamty, 
m others, chanty, m others, pity and compassion, m others, 
mercy, m others, gratitude, in others, tenderness, m others, 
patnotism, m others, pubhc spirit Love is also employed 
m tbs as m so many other senses. In a bad sense, it has no 
name apphcable to it in all cases m particular cases it is styled 
partiahty. The word zeal, with certain epithets prefixed to it, 
might also be employed sometimes on tbs occasion, though 

* I am aware, or at least I hope, that people m general, when they see the 
matter thus stated, will be ready to aclmowledge, diat the motive m these 
cases, whatever be the tendency of the acts which it produces, is not a bad one. 
but this will not render it the less true, that hitherto, m popular discourse it 
has been common for men to speak of acts, which they^couldnot but acknow- 
ledge to have onginated from this source, as proceeding from a bad motive. 
The same observation will apply to many of the other cases 
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the sense of it be more extensive, applymg sometimes to ill 
as well as to good will It is thus wc speak of party zeal, 
national zeal, and pubbe zeal The wora attachment is also 
used with the hke epithets we also say family-attachment 
The French expression, esprit de corps, for which as yet there 
seems to be scarcely any name m Enghsh, might be rendered 
in some cases, though rather inadequately, by the terms 
corporation spirit, corporation attachment, or corporation 
zeal. 

I A man who has set a town on fire is apprehended and 
committed • out of regard or compassion for him, you help 
him to break prison In this case the generality of people will 
probably scarcely know whether to condemn your motive 
or to applaud it those who condemn your conduct, will be 
disposed rather to impute it to some other motive if they 
style It benevolence or compassion, they will be for prefixmg 
an epithet, and calhng it f^se benevolence or false compas- 
sion ^ z The man is taken agam, and is put upon his trial 
to save him you swear falsely m his favour People, who 
would not call your motive a bad one before, will perhaps 
call It so now 3 A man is at law with you about an estate 
he has no right to it. the judge knows this, yet, having an 
esteem or affection for your adversary, adjudges it to him 
In this case the motive is by every body deemed abominable, 
and IS termed mjustice and partiahty. 4 You detect a states- 
man in receivmg bribes out of regard to the pubhc mterest, 
you give information of it, and prosecute him In this case, 
by all who acknowledge your conduct to have originated 
from this motive, your motive will be deemed a laudable 
one, and styled pubhc spirit But his fnends and adherents 
will not choose to account for your conduct m any such 
manner they will rather attribute it to party enmity 5 You 

* Among the Greeks, perhaps the motive, and the conduct it gave birth to, 
would, in such a case, have been rather approved chan disapproved of It 
seems to have been deemed an act of heroism on the part of Hercules, to have 
dehvered his friend Theseus from hell though chvme justice, which held him 
there, should naturally have been regarded as bemg at least upon a footmg 
with humanjustice But to divine justice, even when acknowledged under that 
character, the respect paid at that time of day does not seem to have been very 
profound, or weU-setd|d at present, the respect paid to it is profound and 
settled enough, though Uie name of it is but too often apphed to dictates which 
could have had no other ongin than the worst sort of human caprice 
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find a man on the pomt of starving- you rchevc him; and save 
his hfe. In this case your motive will by every body be 
accounted laudable, and it will be termed compassion, pity, 
charity, benevolence. Yet m all these cases the motive is the 
same it is neither more nor less than the motive of good-wiU 
lll-uitll, &c to 26. To the pleasures of malevolence, or antipathy, corre- 
antipa^'‘^ sponds the motive which, in a neutral sense, is termed 
antipathy or displeasure and, in particular cases, dislike, 
aversion, abhorrence, and indignanon m a neutral sense, or 
perhaps a sense leamng a httle to the bad side, lU-wiU- and, 
m particular cases, anger, wrath, and enmity In a bad sense 
It IS styled, m different cases, wrath, spleen, lU-humour, 
hatred, mahce, rancour, rage, fury, cruelty, tyranny, envy, 
jealousy, revenge, misanthropy, and by other names, which 
It IS hardly worth while to endeavour to collect ^ Like good- 
will, It IS used with epithets expressive of the persons who are 
the objects of the afiecOon Hence we hear of party enmity, 
party rage, and so forth In a good sense there seems to be 
no smgle name for it In compound expressions it may be 
spoken of m such a sense, by epithets, such as just and laudable, 
prefixed to words that are used in a neutral or nearly neutral 
sense. 

I You rob a man he prosecutes you, and gets you pumshed 
out of resentment you set upon him, and hang him with your 
own hands In this case your motive will umversally be 
deemed detestable, and will be called mahce, cruelty, revenge, 
and so forth 2 . A man has stolen a httle money from you out 
of resentment you prosecute him, and get Inm hanged by 
course of law In this case people wdl probably be a httle 
divided m their opmions about your motive your friends 
will deem it a laudable one, and call it a just or laudable 
resentment, your enemies will perhaps be disposed to deem it 
blameable, and call it cruelty, mahce, revenge, and so forth 
to obviate which, your firiends will try perhaps to change the 

1 Here, as elsewhere, it may be observed, that the same words which are 
menaoned as names of motives, are also many of them names of passions, 
appeutes, and affections, fictitious entities, which are framed only by con- 
sidermg pleasures or pains in some particular pomt of view Some of them 
are also names of moral quabUes This branch of nompiclature is remarkably 
entangled to unravel it completely would take up a whole volume, not a 
syllable of which would belong properly to the present design 
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motive, and call it public spint. 3 . A. man has murdered 
your father out of resentment you prosecute him, and get him 
put to death m course of law In this case your motive will 
be umversaUy deemed a laudable one, and styled, as before, 
a just or laudable resentment and your friends, m order to 
bnng forward the more amiable principle from which the 
malevolent one, which was your immediate motive, took its 
rise, will be for keepmg the latter out of sight, speaking of 
the former only, under some such name as fihal piety. Yet 
m all these cases the motive is the same it is neither more 
nor less than the motive of ill-will 
27. To the several sorts of pains, or at least to all such ofSetf-preservit- 
them as are conceived to subsist in an mtense degree, and 
death, which, as far as we can perceive, is the termmation of all pams 
the pleasures, as well as all the pains we are acquamted with, 
corresponds the motive, which in a neutral sense is styled, m 
general, self-preservation the desire of preserving one’s self 
from the pam or evil m question. Now m many mstances 
the desire of pleasure, and the sense of pam, run mto one 
another undistmgmshably Self-preservation, therefore, where 
the degree of the pam which it corresponds to is but 
slight will scarcely be distmguishable, by any precise hne, 
from the motives corresponding to the several sorts of 
pleasures Thus m the case of the pains of hunger and thirst 
physical want will m many cases be scarcely distmguishable 
from physical desire In some cases it is styled, still m a neutral 
sense, self-defence Between the pleasures and the pams of 
the moral and rehgious sanctions, and consequently of the 
motives that correspond to them, as hkewise between the 
pleasures of amity, and the pams of enmity, this want of 
boundaries has already been taken notice of^ The case is 
the same between the pleasures of wealth, and the pams of 
pnvation corresponding to those pleasures There are many 
cases, therefore, in which it will be difficult to distinguish the 
motive of self-preservation from pecuniary mterest, from the 
desire of mgratiatmg one’s self, from the love of reputation, 
and from rehgious hope* m which cases, those more specific 
and exphcit names will naturally be preferred to this general 
and mexplicit onq, There are also a multitude of compound 
^ See Chap v [Pleasures and Pams], par 24, 25 
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names, which either are already m use, or might be devised, 
to distmguish the specific branches of the motive of self- 
preservation from those several motives of a pleasurable 
origin' such as the fear of poverty, the fear of losmg such or 
such a man’s regard, the fear of shame, and the fear of God. 
Moreover, to the evil of death corresponds, m a neutral sense, 
the love of hfe , m a bad sense, cowardice which corresponds 
also to the pams of the senses, at least when considered as 
subsistmg m an acute degree There seems to be no name for 
the love of life that has a good sense , unless it be the vague 
and general name of prudence 

I To save yourself from being hanged, pilloried, impnsoned, 
or fined, you poison the only person who can give evidence 
against you In this case your motive will iimversally be 
styled abommable but as the term self-preservation has no 
bad sense, people will not care to make this use of it they 
will be apt rather to change the motive, and call it malice 
z A woman, havmg been just delivered of an illegitimate 
child, m order to save herself from shame, destroys the child, 
or abandons it In this case, also, people will call the motive 
a bad one, and, not caring to speak of it under a neutral name, 
they will be apt to change the motive, and call it by some such 
name as cruelty 5. To save the expense of a halfpenny, you 
suffer a man, whom you could preserve at that expense, to 
perish with want, before your eyes In this case your motive 
will be universally deemed an abominable one , and, to avoid 
calling It by so indulgent a name as self-preservation, people 
will be apt to call it avarice and mggardlmess, with which 
indeed m this case it mdistmguishably comcides for the sake 
of finding a more reproachful appellation, they will be apt 
likewise to change the motive, and term it cruelty 4 To 
put an end to the pain of hunger, you steal a loaf of bread 
In this case your motive will scarcely, perhaps, be deemed a 
very bad one, and, m order to express rnore indulgence for 
It, people will be apt to find a stronger name for it than self- 
preservation, termmg it necessity 5. To save yourself from 
drowning, you beat off an innocent man who has got hold of 
the same plank. In this case your motive will m general 
be deemeci neither good nor bad, and it wf U be termed self- 
preservation, or necessity, or the love of hfe 6 To save your 
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life from a gang of robbers, you kill them m the conflict 
In this case the motive may, perhaps, be deemed rather 
laudable than otherwise, and, besides self-preservation, is 
styled also self-defence. 7 A soldier is sent out upon a party 
against a weaker party of the enemy before he gets up with 
them, to save his life, he runs away In this case the motive 
wiU universally be deemed a contemptible one, and will be 
called cowardice. Yet m all these vanous cases, the motive is 
still the same It is neither more nor less than self-preservaOon. 

28 In particular, to the pains of exertion corresponds To the poms of 
the motive, which, m a neutrjJ sense, may be termed the love 
of ease, or by a stronger circumlocution, the desire of avoidmg 
trouble In a bad sense, it is termed mdolence ^ It seems to 
have no name that carries with it a good sense. 

I To save the trouble of takmg care of it, a parent leaves 
his child to pensh In this case the motive will be deemed an 
abominable one, and, because indolence will seem too mild a 
name for it, the motive will, perhaps, be changed, and spoken 
of under some such terra as cruelty 2 . To save yourself from 
an illegal slavciy, you make your escape In this case the 
motive will be deemed certainly not a bad one and, because 
indolence, or even the love of ease, will be thought too un- 
favourable a name for it, it will, perhaps, be styled the love of 
hberty 3 A mechanic, m order to save his labour, makes an 
improvement m his machmery. In this case, people will look 
upon his motive as a good one, and finding no name for it 
that carries a good sense, they will be disposed to keep die 
motive out of sight they will speak rather of Jus mgenuity, 
than of the motive which was the means of his mamfestmg 
that quality Yet in all these cases the motive is the same. 

It is neither more nor less than the love of ease 


29 It appears then that there is no such thmg as any sort of Mottoes can 
motive which is a bad one in itself nor, consequendy, any r^fe^e 
such thmg as a sort of motive, which m itself is exclusively to the mostfie- 
a good one And as to their effects, it appears too that these complex- 
are sometimes bad, at other times either indifferent or good 
and this appears to be the case with every sort of motive. If 


* It may seem odd at fint sight to speak of the love of ease as givmg birth 
to action but exemor|| is as natural an effect of the love of ease as inacnon is, 
when a smaller degree of cxernon promises to exempt a man from a greater 
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arw sort of motive then is either good or bad on the score of its 
effects, this is the case only on individual occasions, and with in- 
dividual motives, and this is the case with one sort of motive 
as well as with another If any sort of motive then can, in con- 
sideration of Its effects, be termed with any propriety a bad one. 
It can only be with reference to the balance of all the effects it 
may have had of both kmds within a given period, that is, of 
Its most usual tendency 

How It IS that 30. What then? (it will be said) are not lust, cruelty, 
hist''avJue‘ bad motives? Is there so much as any one mdividu^ 

&c’are coti- occasion, m which motives hke these can be otherwise than 

stantly bad bad? No, Certainly and yet the proposition, that there is no 

one sort of motive but what will on many occasions be a good 
one, IS nevertheless true The fact is, that these are names 
which, if properly applied, are never apphed but in the cases 
where the motives they sigmfy happen to be bad The 
names of these motives, considered apart from their effects, 
are sexual desire, displeasure, and pecuniary interest T o sexual 
desire, when the effects of it are looked upon as bad, is given 
the name of lust Now lust is always a bad motive Why? 
Because if the case be such, that the effects of the motive are 
not bad, it does not go, or at least ought not to go, by the 
name of lust The case is, then, that when 1 say, ‘Lust is a 
bad motive’ it is a proposition that merely concerns the 
import of the word lust, and which would be false if trans- 
ferred to the other word used for the same motive, sexual 
desire Hence we see the emptiness of all those rhapsodies of 
common-place morality, which consist m the taking of such 
names as lust, cruelty, and avarice, and branding them with 
marks of reprobation apphed to the thing, they are false, 
apphed to the name, they are true mdeed, but nugatory. 
Would you do a real service to mankmd, show them the 
cases m which sexual desire merits the name of lust, displeasure, 
that of cruelty, and pccumary interest, that of avarice 
Under the above 31 If It were necessary to apply such denominations as 
'mMvesmay be 8°°^’ mdifferent to motives, they might be classed m 

distinguished the foUowmg manner, m consideration of the most frequent 
*" j complexion of their effects In the class of good motives 

orneutra"‘”‘ might be placed the articles of, i Good^wiU 2 Love of 
reputation } Desire of amity And, 4 Religion In the class 
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of bad mouves, 5 . Displeasure In the class of neutral or in- 
different motives, 6 Physical desire. 7 Pecumary interest 
8 Love of power. 9 Self-preservaoon, as includmg the fear 
of the pains of the senses, the love of ease, and the love of hfe 

32 This method of arrangement, however, cannot but be inconveniences 
imperfect, and the nomenclature belongmg to it is m danger 

of bemg fallacious For by what method of mvestigation can 
a man be assured, that with regard to the motives ranked 
under the name of good, the good effects they have had, from 
the beginning of the world, have, m each of the four species 
comprised under this name, been supenor to the bad? stiU 
more difficulty would a man find m assunng himself, that 
with regard to those which are ranked under the name of 
neutral or mdifferent, the effects they have had have exactly 
balanced each other, the value of the good being neither 
greater nor less than that of the bad It is to be considered, 
that the interests of the person himself can no more be left out 
of the estimate, than those of the rest of tlie community 
For what would become of the species, if it were not for the 
motives of hunger and thirst, sexual desire, the fear of pam, 
and the love of life? Nor in the actual constitution of human 
nature is the motive of displeasure less necessary, perhaps, than 
any of the others although a system, in which the busmess 
of life might be carried on without it, might possibly be 
conceived It seems, therefore, that they could scarcely, 
without great danger of mistakes, be distinguished m this 
manner even with reference to each other 

33 The only way, it should seem, m which a motive can It is only m 
with safety and propriety be styled good or bad, is with 
reference to its effects m each individual mstance , and prm- motives can he 
cipally from the mtention it gives birth to from which anse.i®®*^ 

as will be shown hereafter, the most material part of its effects 
A motive is good, when the mtention it gives birth to is a good 
one, bad, when the intention is a bad one. and an mtention is 
good or bad, according to the material consequences that are 
the objects of it So far is it from the goodness of the mten- 
tion’s being to be known only from the speaes of the motive 
But from one and the same motive, as we have seen, may 
result intentions pf every sort of complexion whatsoever 
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Motives dis- 
tinguished into 
social, dissocial, 
and self- 
regarding 


— social, into 
purely-social, 
and semt-soetal 


The dictates of 
good-will are 
the surest of 
coinadmg with 
those of utility 


Laws and dic- 
tates conceived 
as issuing from 
motives 


This arcumstance, therefore, can afford no clue for the 
arrangement of the several sorts of motives 

34 A more commodious method, therefore, it should 
seem, would be to distnbute them accordmg to the influence 
which they appear to have on the mterests of the other 
members of the commumty, laying those of the party himself 
out of the question to wit, accordmg to the tendency ’which 
they appear to have to umte, or disumte, his interests and 
theirs On this plan they may be distmguished mto social, 
dissocial, and self-regarding. In the social class may be reckoned, 
1 Good-will 2 Love of reputation 3. Desire of amity 
4. Rehgion In the dissocial may be placed, 5 Displeasure. 
In the self-regardmg class, 6 Physical desire 7 Pecuniary 
mterest 8 Love of power 9 Self-preservation , as mcludmg 
the fear of the pams of the senses, the love of ease, and the 
love ofhfe 

35 With respect to the motives that have been termed 
social, if any farther distmction should be of use, to that of 
good-will alone may be applied the epithet of purely-social, 
while the love of reputation, the desire of amity, and the 
motive of rehgion, may together be comprised under the 
division of semi-soctal the social tendency bemg much more 
constant and unequivocal m the former than m any of the 
three latter Indeed these last, social as they may be termed, 
are self-regardmg at the same time ^ 

§ 4 Order of pre-eminence among motives 

36 Of all these sorts of motives, good-will is that of which 
the dictates,* taken in a general view, are surest of comcidmg 
with those of the prmaple of utihty For the dictates of 
utihty are neither more nor less than the dictates of the most 
extensive* and enhghtened (that is well-advised*) benevolence 

' ‘Religion,’ says the pious Addison, somewhere in the Spectator, ‘is the 
highest species of self-love ’ 

• When a man is supposed to be prompted by any motive to engage, or not 
to engage, m such or such an action, it may be of use, for the convemence of 
discourse, to speak of such motive as givmg birth to an imaginary kind of 
law or dictate, injoiiiing him to engage, or not to engage, m it • 

• See Chap iv [Value], and Chap vi [Sensibihty], par 21 

• 'See Chap ix [Consciousness] j 

* See Chap i. J 
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The dictates of the other motives may be conformable to 
those of utihty', or repugnant, as it may happen. 

37. In,this, however, it is taken for granted, that m the case 
m question the dictates of benevolence are not contradicted 
by those of a more extensive, that is enlarged, benevolence. 
Now when the dictates of benevolence, as respecting the 
interests of a certam set of persons, are repugnant to the dictates 
of the same motive, as respectmg the more important^ mterests 
of another set of persons, the former dictates, it is evident, are 
repealed, as it were, by the latter; and a man, were he to be 
governed by the former, could scarcely, with propnety, be 
said to be governed by the dictates of benevolence. On this 
account, were the motives on both sides sure to be alike 
present to a man’s mind, the case of such a repugnancy would 
hardly be worth distmguishmg, since the partial benevolence 
might be considered as swallowed up m the more extensive 
if the former prevailed, and governed the action, it must be 
considered as not owmg its birth to benevolence, but to some 
other motive if the latter prevailed, the former might be 
considered as having no effect But the case is, that a partial 
benevolence may govern the action, without entenng mto 
any direct competition with the more extensive benevolence, 
which would forbid it, because the mterests of the less 
numerous assemblage of persons may be present to a man’s 
nund, at a time when those of the more numerous are either 
not present, or, if present, make no impression It is m this 
way that the dictates of this motive may be repugnant to 
utihty, yet stdl be the dictates of benevolence What makes 
those of private benevolence conformable upon the whole 
to the pnnciple of utihty, is, that m general they stand un- 
opposed by tiiose of pubhc if they are repugnant to them, it 
is only by accident What makes them the more conform- 
able, IS, that m a civilized society, m most of the cases m which 
they would of themselves be apt to run counter to those of 
pubhc benevolence, they find themselves opposed by stronger 
motives of the self-regardmg class, which are played off 
against them by the laws, and that it is only m cases where 
they stand unopposed by the other more salutary dictates, 
that they are left free. An act of mjusnee or cruelty, com- 
* O^valuable Sec Chap iv [Value] 


Yet do not 
in all cases 
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Next to them 
come tho<e of 
the love of 
npulation 


nutted by a man for the sake of his father or his son, is 
punished, and with reason, as much as if it Were committed 
for his own 

38 After good-wiU, the motive of which the dictates 
seem to have the next best chance for comcidmg with those of 
utihty, IS that of the love of reputation There is but one 
circumstance which prevents the dictates of this motive from 
coinciding m all cases with those of the former. This is, that 
men m their hkmgs and dishkmgs, m the dispositions they 
mamfest to annex to any mode of conduct their approbation 
or their disapprobation, and m consequence to the person 
who appears to practise it, their good or their ill will, do not 
govern themselves exclusively by the pnnaple of utihty. 
Sometimes it is the prmciple of asceticism they are guided by 
sometimes the pnnaple of sympathy and antipathy There 
IS another circumstance, which diminishes, not dieir conform- 
ity to the principle of utihty, but only their efficacy m com- 
parison with the dictates of the motive of benevolence The 
dictates of this motive will operate as strongly m secret as m 
public whether it appears likely that the conduct which they 
recommend wiU be known or not those of the love of reputa- 
tion will comcide with those of benevolence only m propor- 
tion as a man’s conduct seems likely to be known This cir- 
cumstance, however, does not make so much difference as at 
first sight might appear Acts, m propornon as they are 
mateni, are apt to oecome known ^ and m point of reputa- 
tion, the shghtest suspicion often serves for proof Besides, 
if an act be a disreputable one, it is not any assurance a man 
can have of the secrecy of the particular act m question, 
that will of course surmount the objections he may have 
agamst engagmg m it Though the act m question should 
remam secret, it will go towards forming a habit, which may 
give birth to other acts, that may not meet with the same good 
fortune There is no human bemg, perhaps, who is at years of 
discretion, on whom considerations of this sort have not some 
weight’ and they have the more weight upon a man, m pro- 
portion to the strength of his intellectud powers, and the 
firmness of his mind.* Add to this, the influence wffich habit 
Itself, when once formed, has m restraining a man from acts 

^ See B II tit [Evidence] * See Chap vi [Se isibility], par 12, 13 
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towards which, from the view of the disrepute annexed to 
them, as well as from any other cause, he 1^ contracted an 
aversion. The influence of habit, in such cases, is a matter of 
fact, which, though not readily accounted for, is acknow- 
ledged and mdubitable ^ 

39. After the dictates of the love of reputation come, as Next those of 
It should seem, those of the desire of amity The former are ^ 

disposed to coincide with those of utihty, masmuch as they 
are disposed to coincide with those of benevolence Now 
those of the desire of amity are apt also to comade, m a certam 
sort, with those of benevolence. But the sort of benevolence 
with the dictates of which the love of reputation coincides, is 
the more extensive; that with which those of the desire of 
amity comcide, the less extensive Those of the love of amity 
have still, however, the advantage of those of the seli- 
regardmg motives. The former, at one penod or other of his 
hfe, dispose a man to contnbute to the happmess of a con- 
siderable number of persons the latter, from the beginnmg of 
hfe to the end of it, confine themselves to the care of mat 
single mdmdual The dictates of the desue of amity, it is 
plain, will approach nearer to a comcidence with those of the 
love of reputation, and thence with those of utihty, m pro- 
portion, ccsterts paribus, to the number of the persons whose 
amity a man has occasion to desire and hence it is, for 
example, that an Enghsh member of parhament, with all his 
own weaknesses, and all the follies of die people whose amity 
he has to cultivate, is probably, m general, a better character 
than the secretary of a visier at Constantmople, or of a naib 
m Indostan. 

40 The dictates of religion are, under the infinite diversity Difficulty of 
of rehgions, so extremely variable, that it is difficult to know^^^J^^"^'^'’" ^ 
what general account to give of them, or m what rank to 
place the motive they belong to. Upon the mention of 
rehgion, people’s first thoughts turn naturally to the religion 
they themselves profess This is a great source of miscalcula- 
tion, and has a tendency to place this sort of motive m a 

* Stnctly speaking, habit, being but a fictitious entity, and not really any 
thing distinct from the acts or perceptions by which it is said to be formed, 
cannot be the cause of any thmg The emgma, however, may be sadsfactonly 
solved upon the pnnapie of assoaaaon, of the nature and force of which a very 
sausfactoty account m* be seen ui Dr Pnestley’s ediuon of Hartley on Man 
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higher rank than it deserves. The dictates of rehgion would 
comade, m all cases, with those of unhty, were the Bemg,' 
who IS the object of rehgion, umversally supposed to be as 
benevolent as he is supposed to be wise and powerful; and 
were the notions entertamed of his benevolence, at the same 
time, as correct as those which are entertamed of his wisdom 
and his power Unhappily, however, neither of these is the 
case He is universally supposed to be all-powerful* for by 
the Deity, what else does any man mean than the Being, 
whatever he be, by whom every thmg is done^ And as to 
knowledge, by the same rule that he should know one thmg 
he should know another These notions seem to be as correct, 
for all material purposes, as they are umversal. But among 
the votaries of rehgion (of which number the mulafanous 
fraternity of Christians is but a small part) there seem to be 
but few (I wdl not say how few) who are real behevers m his 
benevolence They call him benevolent m words, but they 
do not mean that he is so m reahty They do not mean, that 
he is benevolent as man is conceived to be benevolent they 
do not mean that he is benevolent m the only sense m which 
benevolence has a meanmg For if they did, they would 
recognise that the dictates of rehgion could be neither more 
nor less than the dictates of utihty not a titdc different not 
a tittle less or more. But the case is, that on a thousand 
occasions they turn their backs on the prmciple of utility 
They go astray after the strange prmciples its antagonists 
sometimes it is the prmciple of asceticism sometimes the 
prmciple of sympathy and antipathy ^ Accordmgly, the idea 
they bear m their mmds, on such occasions, is but too often 
the idea of malevolence, to which idea, strippmg it of its 
own proper name, they bestow the specious appellation of the 
soaaf motive ® The dictates of rehgion, m short, are no other 

‘ Chap u [Principles Adverse], par 18 

® Sometunes, in order the better to conceal the cheat (from their own eyes 
doubtless as well as from others] they set up a phantom of their own, which 
they call Justice whose dictates are to modify (which bemg explamed, means 
to oppose) the dictates of benevolence But justice, m the only sense m which it 
has a meaning, is an imagmary personage, feigned for the convenience of 
discourse, whose dictates are the dictates of utihty, apphed to certain particular 
cases Justice, then, is nothing more than an imagmar^ instrument, employed 
to forward on certain occasions, and by certain means, Ijie purposes of benevo- 
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than the dictates of that principle which has been already 
mentioned under the name of the theological prmapled 
These, as has been observed, are just as it may happen, accord- 
mg to the biases of the person in question, copies of the dictates 
of one or other of the three original principles sometimes, 
indeed, of the dictates of utility but frequently of those of 
asceticism, or those of sympathy and antipathy In this 
respect they are only on a par with the dictates of the love 
of reputation in another they are below it The dictates of 
rehgion are m all places intermixed more or less with dictates 
unconformable to those of utihty, deduced from texts, well 
or ill mtcrpreted, of the writmgs held for sacred by each sect 
unconformable, by imposmg practices sometimes mcon- 
vement to a man’s self, sometimes permcious to the rest of the 
community T he sufferings of uncalled martyrs, the calamities 
of holy wars and rehgious persecutions, the mischiefs of 
intolerant laws, (objects which can here only be glanced at, 
not detailed) are so many additional mischiefs over and above 
the number of those which were ever brought mto the world 
by the love of reputation On the other hand, it is manifest, 
that with respect to the power of operatmg in secret, the 
dictates of religion have the same advantage over those of the 
love of reputation, and the desire of amity, as is possessed by 
the dictates of benevolence 

41 Happily, the dictates of rehgion seem to approach TenJfncy they 
nearer and nearer to a coincidence with those of utihty every 

day But why’ Because the dictates of the moral sanction 
do so and those comcide with or are influenced by these. 

Men of the worst rehgions, influenced by the voice and prac- 
tice of the surroundmg world, borrow contmually a new and 
a new leaf out of the book of utihty and with diese, m order 
not to break with their religion, they endeavour, sometimes 
with violence enough, to patch together and adorn the 
repositories of their faith 

42 As to the self-regarding and dissocial motives, the order Afterwards 
that takes place among these, and the precedmg one, m pomt 

of extra-regardmg influence, is too evident to need insisting nwtwes^and. 

lence The dictates of justice are nothing more than a part of the dictates of 
benevolence, which, on cptam occasions, arc applied to certain subjects, to wit, ‘‘'spleasurfi’ 
to certam actions I 

* See Chap u [Ptinc/plcs Adverse, &c ] ' 

O 
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on As to the order that takes place among the motives of 
the self-regarding class, considered m companson with one 
another, there seems to be no difference which on this occasion 
would be worth mentiomng With respect to the dissocial 
motive. It makes a difference (with regard to its extra-regard- 
mg effects) from which of two sources it ongmates, whether 
from self-regardmg or from social considerations The dis- 
pleasure you conceive agamst a man may be founded either 
on some act which offends you m the first mstance, or on an 
act which offends you no otherwise tlian because you look 
upon It as bemg prejudicial to some other party on whose 
behalf you mterest yourself which other party may be of 
course either a determmate individual, or any assemblage 
of mdividuals, determmate or mdeterminate ^ It is obvious 
enough, that a motive, though m itself dissocial, may, by 
issumg from a soaal ongm, possess a social tendency, and 
that Its tendency, in this case, is likely to be the more soaal, 
the more enlarged the description is of the persons whose 
interests you espouse Displeasure, venting itself against a 
man, on account of a nuschief supposed to be done by him 
to the pubhc, may be more social m its effects than any good- 
will, the exertions of which are confmed to an mdividual * 


§ 5 Confiict among motives 


Motives m- 
pelling and 
restraining, 
what 


43 When a man has it m contemplation to engage m any 
action, he is frequently acted upon at the same time by the 
force of divers motives one motive, or set of motives, acting 
m one direction, another motive, or set of motives, actmg as 
It were in an opposite direction The motives on one side 
disposmg him to engage m the action those on the other, 
dimosmg him not to engage m it Now, any motive, the 
influence of which tends to dispose him to engage m the 
action m question, may be termed an mpellmg motive any 
motive, the influence of which tends to dispose him not to 
engage m it, a restraining motive But these appellations may 
of course be mterchanged, accordmg as the act is of the posi- 
tive kmd, or the negative * 


1 See Chap vi [Sensibihty], par 21 • fee supra, par 37 

• See Chap vu. [Acnons], par!) 8 
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44. It lias been shown, that there is no sort of motive but What are the 
may give birth to any sort of action It follows, therefore, 
that there are no two motives but may come to be opposed variance 
to one another Where the tendency of the act is bad, the 
most common case is for it to have been dictated by a motive 
either of the self-regardmg, or of the dissocial class In such 
case the motive of benevolence has commonly been acting, 
though meffectually, m the character of a restraining motive Example tv 

45 An example may be of use, to show the variety of con- illustrate a 
tending motives, by which a man may be acted upon at the amongcommj- 
same time CriUon, a Cathohc (at a time when it was generally mg motives 
thought meritorious among Catholics to extirpate Protes- 
tants), was ordered by his kmg, Charles IX of France, to fall 
pnvately upon Cohgny, a Protestant, and assassmate him his 
answer was, ‘Excuse me, Sire; but I’ll fight him with all my 
heart Here, then, were all the three forces above men- 
tioned, mcludmg that of the political sanction, actmg upon 
him at once By the pohtical sanction, or at least so much of 
the force of it as such a mandate, from such a sovereign, 
issued on such an occasion, might be supposed to carry with 
It, he was enjoined to put Cohgny to death m the way of 
assassmation by the religious sanction, that is, by the dictates 
of religious 7eal, he was enjomed to put him to death ui any 
way by the moral sanction, or m other words, by the dictates 
of honour, that is, of the love of reputation, he was permitted 
(which permission, when coupled with the mandates of his 
sovereign, operated, he conceived, as an injunction) to fight 
the adversary upon equal terms* by the dictates of enlarged 
benevolence (supposmg the mandate to be unjustifiable) he 
was enjoined not to attempt his hfe m any way, but to remain 
at peace with him supposmg the mandate to be unjustifiable, 
by the dictates of private benevolence he was enjoined not 
to meddle with him at any rate Among this confusion of 
repugnant dictates, Cnllon, it seems, gave the preference, 
m the first place, to those of honour in the next place, to 
those of benevolence. He would have fought, had ms offer 
been accepted, as it was not, he remamed at peace. 

Here a multitude of questions might arise. Supposmg the 


^ The idea of the case^ere supposed is taken from an anecdote m real history, 
but varies from it in s^ eral particulars 
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Practical use of 
the above Jis~ 
quisilions 
relative to 
motives 


dictates of the political sanction to foUow the mandate of the 
sovereign, of what kmd were the motives which they afforded 
him for comphance^ The answer is, of the self-regarding 
kmd at any rate masmuch as, by the supposition, it was m 
the power of the sovereign to pumsh him for non-comphance 
or reward him for comphance Did they afford him the 
motive of rehgion^ (I mean independently of the arcum- 
stance of heresy above mentioned) the answer is, Yes, if his 
notion was, that it was God’s pleasure he should comply with 
them, No, if it was not Did they afford him the motive of 
the love of reputation^ Yes, if it was his notion that the world 
would expect and reqmre that he should comply with them. 
No, if It was not Did they afford him that of benevolence’ 
Yes, if It was his notion that the commumty would upon the 
whole be the better for his complying with them No, if it 
was not. But did the dictates of the political sanction, m the 
case m question, actually follow the mandates of the sovereign 
m other words, was such a mandate legal’ This we see is a 
mere question of local junsprudence, altogether foreign to 
the present purpose 

46 What IS here said about the goodness and badness of 
motives, IS far from being a mere matter of words There will 
be occasion to make use of it hereafter for various important 
purposes I shall have need of it for the sake of dissipatmg 
vanous prejudices, which are of disservice to the community, 
sometimes by cherishing the flame of civil dissensions,^ at 
other times, by obstructing the course of justice It will be 
shown, that in the case of many offences,® the consideration 
of the motive is a most material one for that m the first place 
It makes a very material difference m the magmtude of the 
mischief® m the next place, that it is easy to be ascertained, 
and thence may be made a ground for a difference m the 
demand for pumshment but that in other cases it is altogether 
incapable of being ascertained, and that, were it capable of 
bemg ever so well ascertamed, good or bad, it could make no 
difference m the demand for pumshment that in all cases, 
the motive that may happen to govern a prosecutor, is a con- 

* See B I Ht [Rebellion] 

* See B I nt [Simp corp injuries] Ib tft [Homiade] 

® See Chap xi [Dispositions] ' 
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sideration totally immatenal whence may be seen the mis- 
chievousness of the prejudice that is so apt to be entertained 
agamst informers, and the consequence it is of that the judge, 
m particular, should be proof agamst the influence of such 
delusions 

Lastly, The subject of motives is one with which it is neces- 
sary to be acquamted, m order to pass a judgment on any 
means that may be proposed for combatmg offences m their 
source ^ 

But before the theoretical foundation for these practical 
observations can be completely laid, it is necessary we should 
say something on the subject of disposttwn which, accordingly, 
wdl furnish matter for the ensumg chapter. 

^ See Append tit [Preventive Institutions] 



CHAPTER XI 


OF HUMAN DISPOSITIONS IN GENERAL 


Disposition 

what 


— haw far it 
belongs to the 
present subject 


1 In the foregoing chapter it has been shown at large, that 
goodness or badness cannot, with any propriety, be predicated 
of motives. Is there nothing then about a man that can 
properly be termed good or bad, when, on such or such an 
occasion, he suffers himself to be governed by such or such a 
motive’ Yes, certainly his disposition Now disposition is a 
kind of ficatious entity, feigned for the convemence of dis- 
course, m order to express what there is supposed to be 
permanent in a man’s frame of mind, where, on such or such 
an occasion, he has been mfluenced by such or such a motive, 
to engage m an act, which, as it appeared to him, was of such 
or such a tendency. 

2 It is with disposition as with every thing else it will be 
good or bad accordmg to its effects accordmg to the effects it 
has m augmenting or diminishing the happiness of the com- 
munity A man’s disposition may accordingly be considered 
m two points of view according to the influence it has, either, 
I on his own happmess or, z on the happmess of others 
Viewed m both these lights together, or in either of them 
uidiscriminately, it may be termed, on the one hand, good, 
on the other, bad, or, m flagrant cases, depraved ^ Viewed m 
the former of these lights, it has scarcely any pecuhar name, 
which has as yet been appropnated to it It might be termed, 
though but mexpressively, frail or infirm, on the one hand 
sound or firm, on the other Viewed m the other hght, it 


* It might also be termed 'virtuous, or viaous The only objection to the 
use of those terras on the present occasion is, the great quantity of good and 
bad repute that respeaively stand annexed to them The mconvemencc of 
this IS, their bemg apt to annex an lU-proporuoned measure of disrepute to 
dispositions which arc lU-cansotuted only with respect to the party himself 
mvolving them m such a degree of ignonuny as should be appropnated to 
such dispositions only as are mischievous with regard to others To exalt 
weaknesses to a level with crimes, is a way to dimmish the abhorrence which 
ought to be reserved for crimes To exit small evils to a level with great 
ones, is the way to dimmish the share of attennon which ought to be paid to 
great ones |i 
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might be termed beneficent, or meritorious, on the one hand- 
permcious or mischievous, on the other. Now of that branch 
of a man’s disposition, the effects of which regard in the first 
mstance only himself, there needs not much to be said here** 

To reform it when bad, is the busmess rather of the morahst 
than the legislator, nor is it susceptible of those vanous 
modifications which make so material a difference m the 
effects of the other. Again, with respect to that part of it, 
the effects whereof regard others m the first mstance, it is 
only in as far as it is of a mischievous nature that the penal 
branch of law has any immediate concern with it m as far 
as It may be of a beneficent nature, it belongs to a hitherto 
but httle cultivated, and as yet unnamed branch of law, which 
might be styled the remuneratory. 

3 A man then is said to be of a mischievous disposition, A mischievous 

when, by the influence of no matter what motives, he is " 

sumed to be more apt to engage, or rorm mtentions or engig- disposition, 
mg, in acts which are apparently of a pemiaous tendency, 

than in such as arc apparently of a beneficial tendency- of a 
mentorious or beneficent disposition m the opposite case 

4 I say presumed for, by the supposition, all that appears what a man’s 
is one smgle action, attended with one smgle tram of circum-*^p"J|5’ 
stances but from that degree of consistency and uniformity mafier o/pre- 
which experience has shown to be observable in the different 

actions of the same person, the probable existence (past or 
future) of a number of acts of a simdar nature, is naturally and 
justly inferred from the observation of one smgle one Under 
such arcumstances, such as the motive proves to be m one 
mstance, such is the disposition to be presumed to be m 
others. 

5. I say apparently mischievous that is, apparently vniii. It depends upon 
regard to him. such as to him appear to possess that tendency - 

r ° r t f i’' appears to be to 

tor trom tlie mere event, mdependent ot what to him ith,m 
appears beforehand hkely to be, nothmg can be inferred on 
either side If to him it appears likely to be mischievous, m 
such case, though m the upshot it should prove innocent, or 
even beneficial, it makes no difference; there is not the less 
reason for presummg his disposition to be a bad one if to him 
It appears hkely to be beneficial or innocent, m such case, 
though m the upshot it should prove permcious, there is not 
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the more reason on that account for presuming his disposition 
to be a good one And here we see the importance of the 
circumstances of intentionahty,^ consciousness,® unconscious- 
ness,® and mis-supposal ® 

Which position 6 The truth of these positions depends upon two others, 
both of them sufFiaently verified by experience The one is, 

1 The corns- that m the ordmary course of things the consequences of 

pondence he- actions commonly turn out conformable to mtentions A 
‘Z7"con!e -‘'‘’''^ ^ butcher’s shop, and deals m beef, when he 
quences mtends to knocK down an ox, commonly does knock down 

an ox, though by some unlucky accident he may chance to 
miss his blow and knock down a man he who sets up a 
grocer’s shop, and deals m sugar, when he intends to sell 
sugar, commonly does sell sugar though by some unlucky 
accident he may chance to sell arseme m the room of it 

2 Between the 7 The Other IS, that a man who entertains mtentions of 

intentions of the domg mischief at One time is apt to entertam the like mten- 
sawe person ^ , <i 

different times Oons at another a 

The disposition 8 There are two circumstances upon which the nature of 
the disposition, as mdicated by any act, is hable to depend 
apparmt ten- ^ The apparent tendency of the act i The nature of the 
dency of the act motive which gave birth to it This dependency is subject to 
hafurTof^he rules, according to the nature of the motive In 

motive '' staang them, I suppose all along the apparent tendency of the 
act to be, as it commonly is, the same as the real 
Case 1 9 ,i where the tendency of the act IS and the motive 

Tendency, jj (jjg self-regarding kmd In this case the motive affords no 
self-regarding"’ uiference on either side It affords no mdication of a good 
disposition but neither does it afford any mdication of a bad 
one 

A baker sells his bread to a hungry man who asks for it 
This, we see, is one of those acts of which, m ordinary cases, 

* See Chap viu * See Chap ix 

A disposition, • To suppose a man to be of a good disposition, and at the same time 
from which pro- hkely, m virtue of that very disposition, to engage in an habitual tram of 
ceeds a habit of mischievous actions, is a contradiction in terms nor could such a proposition 
doing mischief, ever be advanced, but from the giving, to the thing which the word disposition 
cannot be a good is put for, a reality which does not belong to it If then, for example, a man of 
one rehgious disposition should, m virtue of that very disposition, be m the habit 

of doing mischief, for mstance, by persecutmg his neighbours, the case must be, 
either that his disposition, though good in certam respects, is not good upon 
the whole or that a rehgious disposition is not m general a good one 

\ 
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the tendency is unquestionably good The baker’s motive is 
the ordmary commercial motive of pecuniary mterest It is 
plam, that there is nothmg m the transaction, thus stated, that 
can afford the least ground for presummg that the baker is a 
better or a worse man than any of his neighbours 

10 2 Where the tendency of the act is had, and the motive, Case 2 
as before, is of the self-regarding kind In this case the disposi- 

tion mdicated is a inichievous one regarding 

A man steals bread out of a baker’s shop this is one of diose 
acts of which the tendency will readily be acknowledged to 
be bad. Why, and in what respects it is so, will be stated 
farther on ^ His motive, we will say, is that of pecumary 
mterest, the desire of gettmg the value of the bread for 
nothmg His disposition, accordmgly, appears to be a bad 
one for every one wiU allow a tluevish disposition to be a 
bad one 

11 3 where the tendency of the act is good, and the motive Case 3 
is the purely soaal one of good-wtll In this case the disposi- 

tion mdicated is a beneficent one goodwill 

A baker gives a poor man a loaf of bread His motive is 
compassion, a name given to the motive of benevolence, m 
particular cases of its operauon The disposition mdicated by 
the baker, m this case, is such as every man will be ready 
enough to acknowledge to be a good one 

12 4 Where the tendency of the act is bad, and the motive Case 4 
IS the purely social one of good-wdl. Even m this case the 
disposition which the motive mdicates is dubious it may be a good-will 
mischievous or a meritorious one, as it happens , according as 

the mischievousness of the act is more or less apparent 

13 It may be thought, that a case of this sort cannot exist. This case not an 
and that to suppose it, is a contradiction m terms For the 

act IS one, which, by the supposition, the agent knows to be 
a mischievous one How then can it be, that good-wdl, that 
IS, the desire of domg good, could have been ^e motive that 
led him mto it’ To reconede this,-' we must advert to the 
distinction between enlarged benevolence and confined * The 
motive that led him mto it, was that of confined benevolence 
Had he followed the dictates of enlarged benevolence, he 

* See Chap xu [Consequences], and Code, B I nt [Theft] 

• See Chap x [Moaves] 
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would not have done what he did. Now, although he 
followed the dictates of that branch of benevolence, which 
in any single instance of its exertion is mischievous, when 
opposed to the other, yet, as the cases which call for the exer- 
tion of the former are, beyond comparison, more numerous 
tlian those which call for the exertion of the latter, the disposi- 
tion mdicated by him, m followmg the impulse of the former, 
will often be such as m a man, of the common run of men, 
may be allowed to be a good one upon the whole. 

Example I 14. A man with a numerous family of children, on the 
pomt of starving, goes mto a baker’s shop, steals a loaf, 
divides it all among the children, reservmg none of it for 
himself. It wdl be hard to infer that that man’s disposition is a 
mischievous one upon the whole. Alter the case, give lum 
but one child, and that hungry perhaps, but m no imminent 
danger of starvmg and now let the man set fire to a house full 
of people, for the sake of stealing money out of it to buy the 
bread with The disposition here mdicated will hardly be 
looked upon as a good one 

Example II 15 Another case will appear more diffieult to decide than 
either Ravaillac assassmated one of the best and wisest of 
sovereigns, at a time when a good and wise sovereign, a bless- 
ing at all times so valuable to a state, was particularly precious’ 
and that to the inhabitants of a populous and extensive empire. 
He IS taken, and doomed to the most excruciating tortures 
His son, well persuaded of his bemg a smcere penitent, and 
that mankind, m case of his bemg at large, would have 
nothmg more to fear from him, effectuates his escape Is this 
then a sign of a good disposition m the son, or of a bad one^ 
Perhaps some will answer, of a bad one, for, besides the 
mterest which the nation has m the suffenngs of such a 
cnmmal, on the score off the example, the future good 
behaviour of such a criminal is more than any one can have 
suffiaent ground to be persuaded of. 

Example III 16. Well then, let Ravaillac, the son, not faahtatc his 
father’s escape, but content himself with conveymg poison to 
him, that at the pnce of an easier death he may escape his 
torments The deasion will now, perhaps, be more difficult. 
The act is a wrong one, let it be allowed, and such as ought by 
all means to be pumshed but is the disposition manifested by it 
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a bad one^ Because the young man breaks the laws m this 
one mstance, is it probable, that if let alone, he would break 
the laws m ordmary mstances, for the satisfaction of any 
mordinate desires of his own’ The answer of most men would 
probably be m the negative. 

17. 5 . Where the tendency of the act is good, and the motive Case 5 
IS a seim-social one, the love of reputation. In this case ^^^aod^otwe 
disposition indicated is a good one hve ofreputa- 

In a time of scarcity, a baker, for the sake of gainmg the 
esteem of die neighbourhood, distributes bread gratis among 
the mdustrious poor Let this be taken for granted and let 
It be allowed to be a matter of uncertainty, whether he had 
any real feehng for the suffermgs of those whom he has 
reheved, or no. His disposition, for all that, cannot, with any 
pretence of reason, be termed otherwise than a good and 
beneficent one It can only be in consequence of some very 
idle prejudice, if it receives a different name ^ 

18 6 Where the tendency of the act is bad, and the motive. Case 6 
as before, is a scmi-social one, the love of reputation h^TendencyMd- 
this case, the disposition winch it mdicates is more or less 
good or bad in the first place, accordmg as the tendency of 
the act is more or less mischievous m the next place accordmg 

* The bulk of mankind, ever ready to depreciate the character of their The bulk of 
neighbours, in order, indirectly, to exalt their own, will take occasion to mankind apt to 
refer a motive to the class of bad ones as often as they can find one still better, depreciate this 
to which the act might have owed its birth Conscious that his own mooves motive 
are not of the best class, or persuaded that if they be, they will not be referred 
to that class by others , afraid of being taken for a dupe, and anxious to show 
the reach of his penetranon, each man takes care, m the first place, to impute 
the conduct of every other man to the least laudable of the motives that can 
account for it in the next place, when he has gone as far that way as he can, 
and cannot dnve down the mdividual motive to any lower class, he changes his 
battery, and attacks the very class itself To the love of reputation he will 
accordingly give a bad name upon every occasion, calhng it ostentation, 
vamty, or vam-glory 

Partly to the same spirit of detraction, the natural consequence of the 
sensibility of men to the force of the moral sanction, partly to the influence of 
the pnnaple of asceticism, may, perhaps, be imputed the great abundance of 
bad names of motives, in comparison of such as are good or neutral and, m 
particular, the total want of neutral names for the motives of sexual desire, 
physical desire in general, and pecuniary mterest The supenor abundance, 
even of good names, in comparison of neutral ones, would, if exammed, be 
found rather to confirm than disprove the above remark The language of a 
people on these pomts may, perhaps, serve m some measure as a key to their 
moral sentiments But such speculaave disquisitions are foreign to the pur- 
pose of the present work 
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Example I 


Example U 


Case 7 
Tendency, 
good — motive, 
piety 


as the dictates of the moral sanction, m the soaety m question, 
approach more or less to a coincidence with those of utihty. 
It does not seem probable, tliat m any nation, which is m a 
state of tolerable civihzation, m short, m any nation m which 
such rules as these can come to be consulted, the dictates of 
the moral sanction will so far recede from a comcidence 
with those of utihty (that is, of enhghtened benevolence) 
that the disposition mdicated m this case can be otherwise than 
a good one upon the whole 

19 An Indian receives an mjury, real or imagmary, from 
an Indian of another tribe He revenges it upon the person of 
his antagomst with the most excruaating torments the case 
bemg, that cruelties inflicted on such an occasion, gain him 
reputation in his own tribe The disposition niamfested m 
such a case can never be deemed a good one, among a people 
ever so few degrees advanced, m point of civilization, above 
the Indians 

20 A nobleman (to come back to Europe) contracts a debt 
with a poor tradesman The same nobleman, presently after- 
wards, contracts a debt, to the same amount, to another 
nobleman, at play He is unable to pay both but he pays 
the whole debt to the companion of his amusements, and no 
part of It to the tradesman The disposition mamfested m 
tlus case can scarcely be termed otherwise than a bad one 
It IS certainly, however, not so bad as if he had paid neither 
The prmciple of love of reputation, or (as it is called m the 
case of this partial apphcation of it) honour, is here opposed 
to the worthier prmciple of benevolence, and gets the better 
of It But It gets the better also of the self-regardmg prmciple 
of pecumary mterest. The disposition, therefore, which it 
mdicates, although not so good a one as that m which the 
prmciple of benevolence predommates, is better than one m 
which the prmciple of self-mterest predormnates He would 
be the better for havmg more benevolence but would he be 
the better for havmg no honour? This seems to admit of 
great dispute ^ 

21 7 Where the tendency of the act is good, and the motive 
IS the semi-social one of religion In this case, the disposition 
mdicated by it (considered with respect to the influence of it 

^ See the case of Duels discussed in B I tit fHomiade] 
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on the man’s conduct towards others) is mamfestly a bene- 
ficent and meritorious one. 

A baker distributes bread among the mdustnous poor. 

It IS not that he feels for their distresses nor is it for the sake 
of gaimng reputation among his neighbours. It is for the sake 
of gammg the favour of the Deity to whom, he takes for 
granted, such conduct will be acceptable The disposition 
manifested by such conduct is plamly what every man would 
call a good one 

22. 8 Where the tendency of the act is bad, and the motive Case 8 
IS that of religion, as before In this case the disposition is 
dubious It IS good or bad, and more or less good or bad, in 
the first place, as the tendency of the act is more or less mis- 
chievous , in the next place, accordmg as the religious tenets of 
the person in question approach more or less to a comcidence 
with the dictates of utihty 

23 It should seem from history, that even m nations m a The disposition 
tolerable state of civilization in other respects, the dictates ^^H^is case'^"' 
rehgion have been found so far to recede from a comadence 
with those of utility , in other words, from those of enlightened 
benevolence, that the disposition mdicated in this case may 
even be a bad one upon the whole This however is no objec- 
tion to the mference which it affords of a good disposition 
in those countries (such as perhaps are most of the countries of 
Europe at present) in which its dictates respectmg the conduct 
of a man towards other men approach very nearly to a 
coincidence with those of utihty The dictates of rehgion, 
m their application to the conduct of a man m what concerns 
himself alone, seem m most European nations to savour a 
good deal of the ascetic principle but the obedience to such 
mistaken dictates indicates not any such disposition as is 
likely to break out mto acts of permcious tendency with res- 
pect to others Instances m which the dictates of rehgion lead 
a man mto acts which are permcious in this latter view, seem 
at present to be but rare unless it be acts of persecution, or 
impolitic measures on the part of government, where the 
law Itself IS either the prmcipal actor or an accomphee m the 
mischief Ravaillac, mstigated by no other motive than this, 
gave his country one of the most fatal stabs that a country 
ever received from a smgle hand but happily the Ravaillacs 
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Case 9 
Tendency, 
good — motive, 
malevolence 


are but rare They have been more frequent, however, in 
France than m any other country during the same period 
and It IS remarkable, that in every instance it is this motive 
that has produced them When they do appear, however, 
nobody, I suppose, but such as themselves, will be for termmg 
a disposition, such as they manifest, a good one It seems 
hardly to be demed, but that they are just so much the worse 
for their notions of religion, and that had they been left to 
the sole guidance of benevolence, and the love of reputation, 
without any religion at all, it would have been but so much 
the better for mankind. One may say nearly the same thmg, 
perhaps, of those persons who, without any particular 
obhgaaon, have taken an active part m the execution of 
laws made for the pumshment of those who have the mis- 
fortune to differ with the magistrate in matters of religion, 
much more of the legislator himself, who has put it m their 
power. If Loms XIV had had no rehgion, France would not 
have lost 800,000 of its most valuable subjects The same thing 
may be said of the authors of the wars called holy ones, 
whether waged agamst persons called Infidels, or persons 
branded with the snll more odious name of Heretics In 
Denmark, not a great many years ago, a sect is said to have 
arisen, who, by a strange perversion of reason, took it into 
their heads, that, by leading to repentance, murder, or any 
other horrid crime, might be made the road to heaven 
It should all along, however, be observed, that mstances of this 
latter kind were always rare and that m almost all the 
countries of Europe, instances of the former kmd, though 
once abundantly frequent, have for some time ceased In 
certain countries, however, persecution at home, or (what 
produces a degree of restraint, winch is one part of the 
mischiefs of persecution) I mean the disposition to persecute, 
whensoever occasion happens, is not yet at an end msomuch 
that if there is no actual persecution, it is only because there are 
no heretics, and if there are no heretics, it is only because 
there are no thinkers ^ 

24 9 Where the tendency of the act is good, and the 
motive (as before) is the dissocial one of ill-wiU In this case 
the motive seems not to afford any mdication on either side 

^ See B 1, ot [Offences agamst Religion] 
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It IS no indication of a good disposition, but neither is it any 
indication of a bad one 

You have detected a baker in selling short weight you Example 
prosecute him for the cheat It is not for the sake of gam 
that you engaged m the prosecution, for there is nothmg 
to be got by it it is not from pubhc spirit • it is not for the 
sake of reputation, for there is no reputation to be got by it 
It IS not in the view of pleasing the Deity it is merely on 
account of a quarrel you have with the man you prosecute 
From the transaction, as thus stated, there does not seem to be 
anythmg to be said either m favour of your disposition or 
against it The tendency of the act is good but you would not 
have engaged m it, had it not been from a motive which 
there seems no particular reason to conclude will ever prompt 
you to engage in an act of the same kind again Your motive 
is of that sort winch may, with least impropriety, be termed a 
bad one but the act is of that sort, which, were it engaged in 
ever so often, could never have any evil tendency; nor 
indeed any other tendency than a good one By the supposi- 
tion, the motive it happened to be dictated by was that of 
ill-wiU but the act itself is of such a nature as to have wanted 
nothmg but sufficient discernment on your part m order to 
have been dictated by the most enlarged benevolence Now, 
from a man’s havmg suffered himself to be mduced to gratify 
his resentment by means of an act of which the tendency is 
good, it by no means follows that he would be ready on 
another occasion, through the influence of the same sort of 
motive, to engage m any act of which the tendency is a bad 
one. The motive that impelled you was a dissocial one but 
what soaal motive could there have been to restram you^ 

None, but what might have been outweighed by a more 
enlarged motive of the same kmd. Now, because the dis- 
social motive prevailed when it stood alone, it by no means 
follows that It would prevail when it had a social one to 
combat it 

25. lo Where the tendency of the act 15 W, and the motive C<welO 

IS the dissocial one of malevolence In this case the disposition 

. - , r — mottue. 

It mdicates is or-course a mischievous one malevolence 

The man who stole the bread from the baker, as hefort. Example 
did It with no other view than merely to impovensh and aShet 
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Problem — to 
measure the 
depravity m a 
man’s disposi- 
tion 


A man's dispo- 
sition IS con- 
stituted by the 
sum oj his intci 
tions 


— which owe 
their birth to 
motives 


A seducing or 
corrupting 
motive, what— 
a tutelary or 
preservatory 
motive 


Tutelary 
motives are 
either standing 
or occasional 


him accordingly, when he had got the bread, he did not eat, 
or sell It, but destroyed it That the disposition, evidenced 
by such a transaction, is a bad one, is what every body must 
perceive immediately 

26 Thus much with respect to the circumstances from 
which the mischievousness or meritonousness of a man’s 
disposition IS to be mferred in the gross we come now to the 
measure of that mischievousness or meritonousness, as result- 
mg from those circumstances Now with meritorious acts 
and dispositions wc have no direct concern m the present 
w’ork All that penal law is concerned to do, is to measure 
the depravity of the disposition where the act is mischievous 
To this object, therefore, we shall here confine ourselves 

27 It IS evident, that the nature of a man’s disposition must 
depend upon the nature of the motives he is apt to be m- 
fluenced by in other words, upon the degree of his sensibihty 
to the force of such and such motives For his disposition is, as 
it were, the sum of his mtentions the disposition he is of 
during a certam period, the sum or result of his intentions 
durmg that period If, of the acts he has been intending to 
engage m durmg the supposed period, those which are 
apparendy of a rmschicvous tendency, bear a large propor- 
tion to those which appear to him to be of the contrary 
tendency, his disposition will be of the mischievous cast 
if but a small proportion, of the innocent or upright 

28 Now mtentions, hke every thing else, are produced 
by the things that are their causes and the causes of inten- 
tions are motives If, on any occasion, a man forms either a 
good or a bad mtention, it must be by the influence of some 
motive 

29 When the act, which a motive prompts a man to 
engage m, is of a mischievous nature, it may, for distmction’s 
sake, be termed a seducing or corrupting motive m which 
case also any motive which, m opposition to the former, acts 
m the character of a restraming motive, may be styled a tute- 
lary, preservatory, or preserving motive. 

30 Tutelary motives may agam be distinguished into 
standing or constant, and occasional By standmg tutelary 
motives, I mean such as act with more or less force m all, or 
at least m most cases, tending to restram a man from any mis- 
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chievous acts he may be prompted to engage m , and that with 
a force which depends upon the general nature of the act, 
rather than upon any accidental arcumstance with which 
any individual act of that sort may happen to be accom- 
pamcd. By Occasional tutelary motives, I mean such motives 
as may chance to act m this direction or not, accordmg to the 
nature of the act, and of the particular occasion on which 
the engaging m it is brought mto contemplation. 

31 Now It has been shown, that there is no sort of motive Standing tute- 

by which a man may not be prompted to engage m monvu 

that are of a mischievous nature , that is, which may not come Gooi-mll 
to act m the capacity of a seduemg motive It has been shown, 

on the other hand, that there are some motives which are 
remarkably less likely to operate m this way than others 
It has also been shown, that the least hkely of all is that of 
benevolence or good-will the most common tendency of 
which. It has been shown, is to act m the character of a tutelary 
motive It has also been shown, that even when by accident 
It acts in one way m the character of a seduemg motive, still 
m another way it acts m die opposite character of a tutelary 
one The motive of good-will, m as far as it respects the 
mterests of one set of persons, may prompt a man to engage m 
acts which are productive of mischief to another and more 
extensive set but this is only because his good-will is imper- 
fect and confined not taking into contemplation the mterests 
of all die persons whose mterests are at stake. The same 
motive, were the affection it issued from more enlarged, 
would operate effectually, m the character of a constraining 
motive, against that very act to which, by the supposition, 
it gives birth This same sort of motive may therefore, 
widiout any real contradiction of deviation from trum, 
be ranked m the number of standing tutelary motives, not- 
withstandmg the occasions m which it may act at the same 
time m the character of a seduemg one. 

32 The same observation, nearly, may be apphed to th^2])77ie love of 
semi-social motive of love of reputation The force of this, 

hke that of the former, is hable to be divided agamst itself. 

As m the case of good-wiU, the mterests of some of the 
persons, who may be the objects of that sentiment, are hable 
to be ^t variance with those of others so m the case of love of 
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reputation, the sentiments of some of the persons, whose good 
opimon IS desired, may be at vanance with the sentiments of 
other persons of that number. Now m the case of an act, 
which IS really of a mischievous nature, it can scarcely happen 
that there s hall be no persons whatever who will look upon 
It with an eye of disapprobation It can scarcely ever happen, 
therefore, that an’act really mischievous shall not have some 
part at least, if not the whole, of the force of this motive to 
oppose It, nor, therefore, that this motive should not act 
with some degree of force m the character of a tutelary 
motive This, therefore, may be set down as another article 
m the catalogue of standmg tutelary motives 

3 The Jesire of 33 The same observation may be apphed to the desire of 

amity, though not m altogether equJ measure For, not- 
withstandmg the mischievousness of an act, it may happen, 
without much difficulty, that all the persons for whose amity 
a man entertains any parncular present desure which is accom- 
panied with expectation, may concur m regarding it with an 
eye rather of approbation than the contrary. This is but too 
apt to be the case among such fraternities as those of thieves, 
smugglers, and many other denoimnations of offenders. 
This, however, is not constantly, nor mdeed most commonly 
the case insomuch, that the desire of amity may still be 
regarded, upon the whole, as a tutelary motive, were it only 
from the closeness of its connexion with the love of reputa- 
tion. And It may be ranked among standmg tutelary motives, 
smee, where it does apply, the force with which it acts, 
depends not upon the occasional circumstances of the act which 
It opposes, but upon prmciples as general as those upon which 
depend the action of the other semi-social motives 

4 The motive of 34 The motive of rehgion is not altogether in the same 

religion three former The force of it is not, like theirs, 

hable to be divided agamst itself I mean m the civilized 
nations of modem times, among whom the notion of the 
umty of the Godhead is umversal. In times of classical 
antiquity it was otherwise If a man got Venus on his side, 
Pallas was on the other if ^Eolus was for him, Neptune was 
agamst him iCneas, with all his pity, had but a partial 
interest at the court of heaven That matter stands upon a 
different footing now-a-days In any given person, the force 
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of religion, whatever it be, is rlow all of it on one side. It may 
balance, mdeed, on which side it shall declare itself and it 
may declare itself, as we have seen already m but too many 
instances, on the wrong as well as on the nght. It has been, 
at least till lately, perhaps is soil, accustomed so much to 
declare itself on the wrong side, and that m such material 
instances, that on that account it seemed not proper to place 
It, m pomt of soaal tendency, on a level altogether with the 
moove of benevolence Where it does act, however, as it 
does m by far the greatest number of cases, m opposiOon to 
the ordinary seduemg mooves, it acts, like the moOve of 
benevolence, m an muform manner, not dependmg upon the 
parocular circumstances that may attend the commission of 
the act, but tendmg to oppose it, merely on account of its 
mischievousness, and therefore, with equal force, m what- 
soever circumstances it may be proposed to be committed 
This, therefore, may also be added to the catalogue of stand- 
mg tutelary motives 

35 As to the motives which may operate occasionally Occwiona; 
m the character of tutelary motives, these, it has been already 

, ~ ^ r i motives may be 

mamated, are or various sorts, and various degrees of strength any whauaever 

m various offences, dependmg not only upon the nature of 

the offence, but upon the accidental circumstances m which 

the idea of engagmg m it may come m contemplation 

Nor IS there any sort of motive which may not come to 

operate m this character , as may be easily conceived A thief, 

for mstance, may be prevented from engagmg m a projected 

scheme of house-breakmg, by sittmg too long over his bottle,^ 

by a visit from his doxy, by the occasion he may have to go 

elsewhere, m order to receive his dividend of a former booty,® 

and so on 

36. There are some motives, however, which seem more Motives that 
apt to act m this character than others, espeaally as thmgs are "" porticularly 
now constituted, now that the law has every where opposed "Cirac^ are‘^^ 
to the force of the prmcipal seduemg motives, ar^aall Love of ease 
tutelary motives of its own creation Of the motives here^ SelJ-preser- 
meant it will be necessary to take a general view They seem 
to be reducible to two heads, viz. i. The love of ease; a 
motive put mto action by the prospect of the trouble of the 

* Love of the pleasures of the palate * Pecuniary interest 
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attempt; that is, the trouble which it may be necessary to 
bestow, in overcoming the physical difficulties that may 
accompany it 2 Self-preservation, as opposed to the dangers 
to which a man may be exposed m the prosecution of it 
Dan^^ers to 37. These dangers may be either, i Of a purely physical 
which sejfpre- nature^ 2 .. Dangers resultmg from moral agency, m other 
apt in this case to ’words, trom the conduct or any such persons to whom the 
haveTespect,are, act, if known, may be expected to prove obnoxious. But 
purd^physical ^loral agency supposes knowledge with respect to the ar- 
2 Dangers de- cumstaiiccs that are to have the effect of external motives m 

pending on givmg birth to It Now the obtaining such knowledge, with 
detection r ,.^1.* 

respect to the commission or any obnoxious act, on the part 

of any persons who may be disposed to make the agent suffer 

for It, is called detection, and the agent concemmg whom such 

knowledge is obtained, is said to be detected The dangers, 

therefore, which may threaten an offender from this quarter, 

depend, whatever they may be, on the event of his detection, 

and may, therefore, be all of them compnsed under the article 

of the danger of detection 

Danger dc- 38 The danger dependmg upon detection may be divided 
^eftwn may branches I That which may result from any 

result from, opposition that may be made to the enterprise by persons on 
1 Opposition spot, that is, at the very time the enterprise is carrymg on: 
2 ” Subsfquent ^ That which respects the legal punishment, or other 
punishment suffermg, that may await at a distance upon the issue of the 

enterprise 

The force oj the 39. It may be worth calhng to mind on this occasion, that 
‘tuularymoHves ^^lo^g tutelary moUves, which have been styled constant 
of love of repu- ones, there are two of winch the force depends (though not 
tation, and ^ ^ entirely as the force of the occasional ones which have been 
ipelds upon' mentioned, yet m a great measure) upon the circumstance 
detection of detection These, it may be remembered, are, the love of 
reputation, and the desire of amity In proportion, therefore, 
as the chance of bemg detected appears greater, these motives 
will apply with the greater force with the less force, as it 
appears less This is not the case with the two other standmg 
tutelary motives, that of benevolence, and that of rehgion 
Strength of a 40. We are now m a condition to determine, with some 

Ztls meant of precision, what is to be understood by the strength 

by It of a temptation, and what mdication it may give of the degree 
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of mischievousness m a man’s disposition m the case of any 
offence. When a man is prompted to engage m any mis- 
chievous act, we will say, for shortness, m an offence, the 
strength of the temptation depends upon the ratio between 
the force of the scducmg motives on the one hand, and such 
of the occasional tutelary ones, as the circumstances of the 
case call forth mto action, on the other The temptation, 
then, may be said to be strong, when the pleasure or advantage 
to be got from the cnme is such as m the eyes of the offender 
must appear great m comparison of the trouble and danger 
that appear to him to accompany the enterprise' shght orj 
weak, when that pleasure or advantage is such as must appca 
small m companson of such trouble and such danger It ik 
plain the strength of the temptation depends not upon tlfc 
force of the impeUing (that is of the seduemg) motives 
altogether for let the opportumty be more favourable, 
that IS, let the trouble, or any branch of the danger, be made 
less than before, it will be acknowledged, that the temptation 
IS made so much the stronger and on the other hand, let the 
opportumty become less favourable, or, m other words, let 
the trouble, or any branch of the danger, be made greater 
than before, the temptation will be so much the weaker 
Now, after takmg account of such tutelary motives as have 
been styled occasional, the only tutelary motives that can 
remain are those which have been termed standing ones. 
But those which have been termed the standmg tutelary 
motives, are the same that we have been styhng social It 
follows, therefore, that the strength of the temptation, m any 
case, after deductmg the force of the social motives, is as the 
sum of the forces of the seducing, to the sum of the forces 
of the occasional tutelary monves 


41 It remains to be inquired, what indication concermng Indicauons 
the mischievousness or depravity of a man’s disposition 
afforded by the strength of the temptation, m the case where arcumsttmees 
any offence happens to have been committed It appears, 
then, that the weaker the temptation is, by which a man has dtspo- 

been overcome, the more depraved and mischievous it shows 
his disposition to have been For the goodness of he disposi- 
tion IS measured by the degree of his sensibility to the action 
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of the soaal motives ^ m other words, by the strength of the 
influence which those motives have over him: now, the less 
considerable the force is by which their influence on him has 
been overcome, the mote convmcmg is the proof that has 
been given of the weakness of that influence. 

Again, The degree of a man’s sensibihty to the force of the 
soci^ motives being given, it is plain that the force with which 
those motives tend to restram him from engagmg in any 
mischievous enterpnse, will be as the apparent mischievous- 
ness of such enterprise, that is, as the degree of mischief 
with which It appears to him hkely to be attended In other 
words, the less mischievous the offence appears to him to be, 
the less averse he will be, as far as he is guided by social 
considerations, to engage in it, the more mischievous, the 
more averse If then the nature of the offence is such as must 
appear to him highly mischievous, and yet he engages m it 
notwithstandmg, it shows, that the degree of his sensibility 
to the force of the soaal motives is but slight , and consequently 
that his disposition is proportionately depraved Moreover, 
the less the strength of the temptation was, the more perm- 
cious and depraved does it show his disposition to have been. 
For the less the strength of the temptation was, the less was 
the force which the ^uence of those motives had to over- 
come' the clearer therefore is the proof that has been given 
of the weakness of that influence 

Rules for 42 From what has been said, it seems, that, for judging 

depravity of ‘Its- mdication that is afforded concernmg the depravity 

pomion tndt- of a man’s disposition by the strength of the temptation, 
caud hy an compared with the mischievousness of the enterpnse, the 
^ followmg rules may be laid down 

Rule 1 The strength of the temptation being given, the mis- 
chievousness of the disposition manifested by the ertterpnx, is as the 
apparent mischievousness of the act 
Thus, it would show a more depraved disposition, to 
murder a man for a reward of a gumea, or falsely to charge 
him with a robbery for the same reward, than to obtain the 
same sum from him by simple theft . the trouble he would have 
to take, and the risk he would have to run, being supposed to 
stand on the same footing in the one case as m the other. 

* Supra, par 27, 28 
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Rule 2 . The apparent mischievousness of the act being given, 
a mans disposition is the more depraved, the slighter the temptation 
is by when he has been overcome. 

Thus, It shows a more depraved and dangerous disposition, 
if a man kill another out of mere sport, as the Emperor of 
Morocco, Muley Mahomet, is said to have done great num- 
bers, than out of revenge, as SyUa and Marius did thousands, 
or m the view of self-preservation, as Augustus killed many, 
or even for lucre, as the same Emperor is said to have kiUcd 
some. And the effects of such a depravity, on that part of the 
pubhc which is apprized of it, run m the same proportion. 
From Augustus, some persons only had to fear, under some 
particular cucumstances From Muley Mahomet, every man 
had to fear at all times 

Rule 3. The apparent mischievousness of the act being given, 
the evidence which it affords of the depravity of a mans disposition 
IS the less conclusive, the stronger the temptation is by when he has 
been overcome. 

Thus, if a poor man, who is ready to die with hunger, steal 
a loaf of bread, it is a less explicit sign of depravity, than if a 
nch man were to commit a theft to the same amount It will 
be observed, that m this rule all that is said is, that the evidence 
of depravity is m this case the less conclusive • it is not said 
that the depravity is positively the less For in this case it is 
possible, for any thmg that appears to the contrary, that the 
theft might have been committed, even had the temptation 
been not so strong. In this case, the alleviatmg curcumstance 
IS only a matter of presumpnon, in the former, the aggra- 
vatmg circumstance is a matter of certainty 

Rule 4 Where the motive is of the dissocial kind, the apparent 
mischievousness of the act, and the strength of the temptation, being 
given, the depravity is as the degree of deliberation with which it is 
accompanied. 

For m every man, be his disposition ever so depraved, the 
social motives are those which, wherever the self-regardmg 
ones stand neuter, regulate and determine the general tenor 
of his hfe If the dissocial motives are put m action, it is only 
m particular circumstances, and on particular occasions; 
the gentle but constant force of the social motives being for a 
while subdued The general and standmg bias of every man’s 
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nature is, therefore, towards that side to which the force of 
the social motives would determine him to adhere. This bemg 
the case, the force of the soaal motives tends contmuaUy to 
put an end to that of the dissoaal ones , as, m natural bodies, 
the force of friction tends to put an end to that which is 
generated by impulse Time, then, which wears away the 
force of the dissocial motives, adds to diat of the social. 
The longer, therefore, a man contmues, on a given occasion, 
under the dominion of the dissocial motives, the more con- 
vmcmg IS the proof that has been given of his insensibihty to 
the force of the social ones 

Thus, It shows a worse disposition, where a man lays a 
dehberate plan for bcatmg his antagomst, and beats him 
accordingly, than if he were to beat him upon the spot, m 
consequence of a sudden quarrel, and worse agam, if, after 
havmg had him a long while together m his power, he beats 
him at mtervals, and at his leisure ^ 

Use of this 43 The depravity of disposition, mdicated by an act, is a 

chapter material consideration m several respects Any mark of cxtra- 
ordmary depravity, by adding to the terror already mspired 
by the crime, and by holding up the offender as a person from 
whom there may be more mischief to be apprehended in 
future, adds in that way to the demand for pumshment. 
By mdicatmg a general want of sensibihty on the part of the 
offender, it may add in another way also to the demand for 
punishment The article of disposition is of die more import- 
ance, inasmuch as, in measurmg out the quantum of punish- 
ment, the prmciple of sympathy and antipathy is apt to look 
at nothmg else A man who pumshes because he nates, and 
only because he hates, such a man, when he does not find 
any thmg odious m the disposition, is not for punishing at 
all, and when he does, he is not for carrying the punishment 
further than his hatred cames him Hence the aversion we 
fmd so frequently expressed agamst the maxim, that the 
punishment must rise with the strength of the temptation, 
a maxim, the contrary of which, as ‘we shall see, woiud be as 
cruel to offenders themselves, as it would be subversive of the 
purposes of pumshment. 


1 See D I fat [Confinement] 



CHAPTER Xn 


OF THE CONSEQUENCES OF A MISCHIEVOUS ACT 


§ I. Shapes in which the mischief of an act may show itself 


1 Hitherto we have been speaking of the various aiticlc&Recapuulaucn 
or objects on which the consequences or tendency of an act 
may d^end' of the bare act itself of the circumstances it may 
have been, or may have been supposed to be, accompamed 
with of the consciousness a man may have had with respect 
to any such circumstances, of the intentions that may have 
preceded the act of the motives that may have given birth 
to those intentions and of the disposition that may have been 
mdicated by the connexion between such intentions and such 
motives We now come to speak of consequences or tendency 
an article which forms the concludmg link m all this chain of 
causes and effects, mvolvmg m it the materiality of the whole 
Now, such part of this tendency as is of a mischievous nature, 
is all that we have any direct concern with, to that, therefore, 
we shall here confine ourselves 


2 The tendency of an act is mischievous when the Mischief of an 
consequences of it are mischievous, that is to say, either the“'’ 
certain, cowequences or the probable The consequences, 

how many and whatsoever they may be, of an act, of which consequences 
the tendcQcy is mischievous, may, such of them as are 
mischievous, be conceived to constitute one aggregate body, 
whidi may be termed the mischief of the act. 

3 This mischief may frequently be distmgmshed, as it were. The mischief of 
into two shares or parcels, the one containing what may be"" pnmary 
called the primary mischief, the other, what may be called 

the secondary. That share may be termed the primary, which 
It sustained by an assignable individual, or a multitude of 
assignable individuals. That share may be termed the secondary, 
which, taking its ongm from the former, extends itself cither 
over the whole commumty, or over some other muititudfc of 
unassignable mdividuals. 
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Primary — 
ongtnal, or 
derivative 


Theseconiary- 

1 Alarm, or, 

2 Danger 


Example 


4 The pnmary mischief of an act may agam be distux- 
giushed into two branches’ i. The original: and, z. The 
privative By the original branch, I mean that which alights 
upon and is confined to any person who is a sufferer m the 
first mstance, and on his own account the person, for mstance, 
who is beaten, robbed, or murdered By the derivative 
branch, I mean any share of mischief which may befall any 
other assignable persons in consequence of his bemg a sufferer, 
and no odierwise These persons must, of course, be persons 
who m some way or other are connected with him Now 
the ways m which one person may be connected with 
another, have been already seen they may be connected m 
the way of interest (meaning self-regardmg interest) or merely 
m the way of sympathy And agam, persons connected with a 

f iven person, m the way of mterest, may be connected with 
im either by affordmg support to him, or by denvmg it 
from him ^ 

- 5. The secondary mischief, agam, may frequendy be seen 

to consist of two odier shares or parcels the first consistmg of 
pain; the other of danger. The pam which it produces is a 
pain of apprehension a pain grounded on the apprehension 
of suffcrmg such mischiefs or inconvemences, whatever they 
may be, as it is the nature of the primary mischief to produce 
It may be styled, m one word, the alarm The danger is the 
chance, whatever it may be, which the multitude it concerns 
may m consequence of the primary mischief stand exposed 
to, of suffermg such mischiefs or inconveniences For dtmger 
IS nothing but the chance of pam, or, what comes to the same 
dung, of loss of pleasure. 

6 An example may serve to make this clear. A man 
attacks you on the road, and robs you You suffer a pam on 
the occasion of losmg so much money ® you also suffered a 
pam at the thoughts of the personal ill-treatment you appre- 
hended he might give you, in case of your not happenmg to 
satisfy his demands * These together constitute the origmal 
branch of the primary mischief, resulting from the act of 

' Sec Chap vi [Sensibility] 

* Viz, i pam of privation Sre Chap v [Pleasures and Pams], 17 
* Viz , a pain of apprehension, grounded on the prospen of orgamcal pam, 
or whatever other mischiefs might have ensued from the ill treatme t Ib 30 
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robbery. A creditor of yours, who expected you to pay him 
with part of that money, and a son of yours, who expected 
you to have given him another part, are in consequence 
disappointed. You ate obhged to have recourse to the bounty 
of your father, to make good part of the deficiency These 
mischiefs together make up the derivative branch The report 
of this robbery arculates from hand to hand, and spreads itself 
m the neighbourhood It finds its way into the newspapers, 
and IS propagated over the whole country. Various people, 
on this occasion, call to mind the danger which they and their 
friends, as it appears from this example, stand exposed to m 
travelhng, especially such as may have occasion to travel 
the same road On this occasion they naturally feel a certam 
degree of pam slighter or heavier, accordmg to the degree of 
ill-treatment they may understand you to have received, the 
frequency of the occasion each person may have to travel m 
that same road, or its neighbourhood, the vicimty of each 
person to the spot, his personal courage, the quantity of 
money he may have occasion to carry about with him , and a 
variety of other circumstances This constitutes the first part 
of the secondary mischief, resultmg from the act of robbery , 

VIZ , the alarm But people of one description or other, not 
only are disposed to conceive themselves to incur a chance of 
bemg robbed, m consequence of the robbery committed 
upon you, but (as will be shown presently) they do really 
incur such a chance And it is this chance which constitutes 
the remammg part of the secondary mischief of the act of 
robbery , viz , me danger. 

7 Let us see what this chance amounts to, and whence it LA* danger, 
comes How is it, for mstance, that one robbery can 
tribute to produce another’ In the first place, it is certam thzt affords no direct 
It cannot create any direct motive A motive must be the * 

prospect of some pleasure, or other advantage, to be enjoyed'^ 
in future but the robbery in question is past nor would it 
fiirmsh any such prospect were it to come for it is not one 
robbery that wih furnish pleasure to him who may be about 
to commit another robbery The consideration that is to 
operate upon a man, as a motive or mducement to commit a 
robbery, must be the idea of the pleasure he expects to denve 
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the fruits of that very robbery, but this pleasure exists 
independently of any other robbery - 
But tt suggests 8. The means, then, by which one robbery tends, as it 
makem\T^ should seem, to produce another robbery, are two i. By 
force of restrain- suggestmg to a person exposed to the temptation, the idea of 
wg motives; committmg such anotlier robbery (accompamed, perhaps, 
with the behef of its faahty) In this case the influence it 
exerts applies itself, in the first place, to the understandmg. 
a.jBy weakening the force of the tutelary motives which tend 
to restrain him from such an action, and thereby adding to 
the strength of the temptation ^ In this case the influence 
apphes itself to the will These forces are, i. The motive of 
benevolence, which acts as a branch of the physical sanction * 
2 The motive of self-preservation, as against the pumshment 
that may stand provided by the pohtical sanction 3 The fear 
of shame, a motive belonging to the moral sanction 4. The 
fear of the divine displeasure, a motive belongmg to the 
' rehmous sanction On the first and last of these forces it has, 
perhaps, no influence worth msisting on but it has on the 
other two 

fit! 9 The way m which a past robbery may weaken the force 
froIoZ‘poli!!cal which the political sanction tends to prevent a future 
sanction robbery, may be thus conceived The way in which this 
sanction tends to prevent a robbery, is by denouncmg some 
particular kind of pumshment against any who shall be 
guilty of It the real value of which punishment will of course 
be dimimshed by the real uncertainty as also, if there be any 
difference, the apparent value by the apparent uncertainty. 
Now this uncertamty is proportionably increased by every 
mstance m which a man is known to commit the offence, 
without undergomg the pumshment This, of course, will be 
the case with every offence for a certain time, m short, until 
the punishment allotted to it takes place If pumshment 
takes place at last, this branch of the mischief of the offence 
IS then at last, but not till then, put a stop to 

* See Chap xi [Dispoationsl, 40 

® To wit, in virtue of the pain it may give a man to be a witness to, or other- 
wise consaous of the sufferings of a fellow-creature espeaally when he is 
himself the cause of them m a word, the pam of sympathy See Chap v 
[Pleasures and Pams], 26 
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1 0. The way in which a past robbery may weaken the force 2 Those issuing 
with which me moral sanction tends to prevent a future-^*”" 
robbery, may be thus conceived ’The way in which the 
moral sanction tends to prevent a robbery, is by holding forth 
the mdignation of mankmd as ready to fall upon him who 
shall be guilty of it. Now this indignation wiU be the more 
formidable, accordmg to the number of those who jom m it 
It will be the less so, the fewer they are who join m it But 
there cannot be a stronger way of showmg that a man does 
not jom m whatever mdignation may be entertamed agamst 
a practice, than the engagmg in it himself It shows not only 
tliat he himself feels no indignation against it, but that it seems 
to him there is no sufficient reason for apprehendmg what 
indignation may be felt against it by others Accordmgly, 
where robberies are frequent, and unpumshed, robberies are 
committed without shame It was thus amongst the Grecians 
formerly ^ It is thus among the Arabs still 

11 In whichever way then a past offence tends to pave the It is said to 
way for the commission of a future offence, whether byJT"'’'' 
suggestmg the idea of comnutting it, or by adding to thee^mg/e ^ 
strength of the temptation, m both cases it may be said to 
operate by the force or tttfluence of example. 

12 The two branches of the secondary mischief of an act, The alarm and 
the alarm and the danger, must not be confounded though '^lugh^nmea- 
mtimately connected, they are perfectly distmct either mayed, are distin- 
subsist Without the other The neighbourhood may 

alarmed with the report of a robbery, when, m fact, no 
robbery either has been committed or is m a way to be com- 
mitted a neighbourhood may be on the pomt of bemg 
disturbed by robberies, without knowmg any thing of the 
matter. Accordingly, we shall soon perceive, that some acts 
produce alarm without danger others, danger without alarm 

13. As well the danger as the alarm may again be divided, Bo/A may have 
each of them, into two branches- the first, consisang of so 
much of the alarm or danger as may be apt to result from the to others 
future behaviour of the same agent the second, consistmg of 
so much as may be apt to result from the behaviour of other 

* See Horn Odyss L xix 1 395, ib L m 1 71 Plato de Rep Lip, 576, 
edit Ficin Thucyd L i — and see B I ut [Offences agamst external secunty] 
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TTie primary 
consequences of 
an act may be 
mischievous, 
and the secon- 
dary beneficial 


Analysis of the 
different shapes 
in which the 
mischief of an 
act may show 
Itself 


persons such others, to wit, as may come to engage m acts 
of the same sort and tendency.^ 

14. The distmction between the primary and the secondary 
consequences of an act must be carefully attended to. It is so 
just, that the latter may often be of a directly opposite nature to 
the former In some cases, where the primary consequences 
of the act are attended with a mischief, the secondary con- 
sequences may be benefiaal, and that to such a degree, as 
even greatly to outweigh the mischief of the primary. This 
IS the case, for instance, with all acts of punishment, when 
properly apphed Of these, the pnmary mischief bemg never 
mtended to fall but upon such persons as may happen to have 
committed some act which it is expedient to prevent, the 
secondary mischief, that is, the alarm and the danger, extends 
no farther than to such persons as are under temptation to 
commit It m which case, m as far as it tends to restram them 
from committmg such acts, it is of a beneficial nature. 

15 Thus much with regard to acts that produce positive 
pam, and that immediately This case, by reason of its sim- 
phcity, seemed the fittest to take the lead But acts may 
produce mischief in various other ways , which, together with 
those already specified, may all be compnsed by the followmg 
abridged analysis 

Mischief may admit of a division m any one of three pomts 
of view. I Accordmg to its own nature z According to its 
cause 3 Accordmg to the person, or other party, who is the 
object of It * With regard to its nature, it may be either simple 
or complex^ when simple, it may either be positive or negative. 

[ lositive, consisting of actual pain negative, consistmg of the 
OSS of pleasure. Whether simple or complex, and whether 
positive or negative, it may be either certain or contingent. 
When It IS negative, it consists of the loss of some benefit 


^ To the former of these branches is opposed so much of the force of any 
punishment, as is said to operate m the way of reformation to the latter, so much 
as IS said to operate m the way of example See Chap xm [Cases unmeet], 
par 2 note 

® There may be other pomts of view, accordmg to which mischief might 
be divided, besides these but this does not prevent the division here given 
from bemg an exhaustive one A Ime may be divided m any one of an infimty 
of ways, and yet without leavmg m any one of those cases any remainder 
See chap xvi [Division] 1 note 
* Chap V [Pleasures and Pams] 1 
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or advantage: this benefit may be material in both or either of 
two ways* i. By affording actual pleasure* or, a. By avertmg 
pam or danger, which is the chance of pam that is, by affordmg 
security In as far, then, as the benefit which a mischief tends 
to avert, is productive of security, the tendency of such 
mischief is to produce insecurity, z. With regard to its cause, 
mischief may be produced either by one single action, or not 
without the concurrence of other actions if not without the 
concurrence of other actions, these others may be the actions 
either of the same person, or of other persons m either case, 
they may be either acts of the same kmd as that m question, or of 
other kmds 5 Lastly, with regard to the party who is the 
object of the mischief, or, m other words, who is m a way 
to be affected by it, such party may be either an assignable^ 
mdmdual, or assemblage of individuals, or else a multitude 
of unassignable mdividuals When the object is an assignable 
mdividual, this mdividual may either be the person himself 
who IS the author of the mischief, or some other person When 
the mdividuals who arc the objects of it, are an unassignable 
multitude, this multitude may be cither the whole pohtical 
community or state, or some subordinate division of it Now 
when the object of the mischief is the author himself, it may be 
styled self-regarding when any other party is the object, extra- 
regarding when such other party is an mdividual, it may be 
styled private when a subordinate branch of the commumty, 
semi-public when the whole commumty, public Here, for 
the present, we must stop To pursue the subject through its 
mferior distmctions, will be the busmess of the chapter 
which exhibits the division of offences ® 

The cases which have been already illustrated, are those m—appUeJ to the 
which the primary mischief is not necessarily otherwise than 
simple one, and that positive present, and therefore certain 
producible by a smgle action, without any necessity of the 
concurrence of any other action, either on the part of the same 
agent, or of others, and havmg for its object an assignable 
mdividual, or, by acadent, an assemblage of assignable 
mdividuals extra-regardmg therefore, and private. This 
primary mischief is accompanied by a secondary * the first 
branch of which is sometimes contmgent and sometimes 

* See Chap icvi [Division] 4 note ® Chap xvi 
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— to examples 
of other cases 
where the mis- 
chief IS less con- 
spicuons 
Example I 
An act of self- 
mtoxication 


Example II 
Non-payment 
of a tax 


certain, the other never otherwise than contingent; both 
extra-regarding and seim-pubhc: in other respects, pretty 
much upon a par with the pnmary mischief, except that the 
first branch, viz the alarm, though mfenor m magmtude-to 
the pnmary, is, m pomt of extent, and therefore, upon the 
whole, m pomt of magmtude, much si^erior 

16. Two mstances more will be sufiicient to illustrate the 
most material of the modifications above exhibited. 

A man drmks a certam quantity of hquor, and mtoxicates 
himself The intoxication m this particular instance does him 
, no sort of harm, or, what comes to the same thing, none that 
IS perceptible But it is probable, and mdeed next to certain, 
that a given number of acts of the same kmd would do him 
a very considerable degree of harm more or less accordmg 
to his constitution and other circumstances for this is no more 
than what experience manifests every day It is also certam, 
that one act of this sort, by one means or other, tends con- 
siderably to mcrease the disposition a man may be m to 
practise other acts of the same sort for this also is verified by 
experience This, therefore, is one mstance where the mischief 
producible by the act is contingent, m other words, m which 
the tendency of the act is no otherwise mischievous than m 
virtue of its producmg a chance of mischief This chance 
depends upon the concurrence of other acts of the same kmd, 
and those such as must be practised by the same person. 
The olnect of the mischief is that very person himself who is 
the autnor of it, and he only, unless by accident The mischief 
IS therefore pnvate and self-regardmg. 

As to Its secondary mischief, alarm, it produces none it 
produces mdeed a certam quantity of danger by the influence 
of example but it is not onen that this danger will amount to 
a quantity worth regardmg 

17 Agam A man omits paymg his share to a public tax , 
This we see is an act of the negative kmd ^ Is this then to be 
placed upon the hst of mischievous acts? Yes, certainly. 
Upon what grounds? Upon the foUowmg To defend the 
community agamst its external as well as its mtemal adver- 
saries, are tasks, not to mention others of a less mdispensable 
nature, which cannot be fulfilled but at a considerable expense. 

* See Chap vu [Acaons] 8 
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But whence is the money for defraying this expense to comc^ 
It can be obtamed m no other manner than by contributions 
to be collected from mdividuals; m a word, by taxes The 
ps&duce then of these taxes is to be looked upon as a kind of 
henejit which it is necessary the govemmg part of the corn- 
mum ty should receive for the use of the whole This produce, 
before it can be apphed to its destination, reqmres that there 
should be certam persons commissioned to receive and to 
apply It Now if these persons, had they received it, would 
have applied it to its proper destmaOon, it would have been 
a benefit the not puttmg them m a way to receive it, is then 
a mischief But it is possible, that if received, it rmght not 
have been apphed to its proper destination, or that the ser- 
vices, m consideration of which it was bestowed, might 
not have been performed It is possible, that the under- 
officer, who collected the produce of the tax, might not 
have paid it over to his prmcipal it is possible that the 
prmcipal might not have forwarded it on accordmg to its 
farther destination, to the judge, for mstance, who is to protect 
the community against its clandestine enemies from witlun, 
or the soldier, who is to protect it agamst its open enemies 
from without It is possible that the judge, or the soldier, 
had they received it, would not however have been mduced 
by It to fulfil their respective duties’ it is possible, that the 
judge would not have sat for the punishment of cnminals, 
and the decision of controversies it is possible that the soldier 
would not have drawn his sword m the defence of the com- 
mumty These, together with an mfrmty of other mter- 
mediate acts, which for the sake of brevity I pass over, form 
a connected cham of duties, the discharge of which is necessary 
to the preservation of the commumty. They must every 
one of them be discharged, ere the benefit to which they are 
contributory can be produced. If they are all discharged, m 
that case the benefit subsists, and any act, by tendmg to mter- 
cept that benefit, may produce a mischief But if any of them 
arc not, the benefit fails, it fails of itself it would not have 
subsisted, although the act m question (the act of non-pay-, 
ment) had not been committed The benefit is therefore 
contmgent, and, accordmgly, upon a certam supposition, 
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the act which consists m the averting of it is not a mischievous 
one But this supposition, m any tolerably-ordered govern- 
ment, will rarely mdeed be verified In the very worst- 
ordered government that exists, the greatest part of the duties 
that are levied are paid over according to dieir destination' 
and, with regard to any particular sum, that is attempted to be 
levied upon any particular person upon any particular occa- 
sion, It IS therefore manifest, that, unless it be certam that it 
wiU not be so disposed of, the act of withholding it is a 
mischievous one 

The act of payment, when referable to any particular sum, 
especially if it be a small one, might also have failed of provmg 
beneficial on another ground and, consequently, the act of 
non-payment, of provmg mischievous It is possible that the 
same services, precisely, might have been rendered without 
the money as with it If, then, speakmg of any small hmited 
sum, such as the greatest which any one person is called upon 
to pay at a time, a man were to say, that the non-payment of 
It would be attended with mischievous consequences; this 
would be far from certam but what comes to the same 
thmg as if It were, it is perfectly certain when applied to the 
whole It IS certam, that if all of a sudden the payment of 
all taxes was to cease, there would no longer be any thmg 
effectual done, either for the mamtenance of justice, or for 
the defence of the commumty against its foreign adversaries 
that therefore the weak would presently be oppressed and 
mjured m all manner of ways, by the strong at home, and 
both together overwhelmed by oppressors from abroad 
Upon the whole, therefore, it is manifest, that m this case, 
though the mischief is remote and contingent, though m its 
first appearance it consists of nothmg more than the mtercep- 
tion of a benefit, and though the individuals, m whose favour 
that benefit would have been reduced mto the exphcit 
form of pleasure or secunty, are altogether imassignable, yet 
the mischievous tendency of the act is not on all these accounts 
the less indisputable The mischief, m pomt of intensity and 
duration, is mdeed unknown it is uncertain it is remote But m 
pomt "of extent it is immense, and m pomt o{ fecundity, preg- 
nant to a degree that baffles calculation 
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18. It may now be time to observe, that it is only m the No alarm, when 
case where the mischief is extra-regardmg, and has an 
able person or persons for its object, that so much of the object 
secondary branch of it as consists m alarm can have place 
When the mdividuals it affects are uncertam, and altogether 
out of sight, no alarm can be produced as there is nobody 
whose suffermgs you can see, there is nobody whose suflfenngs 
you can be alarmed at No alarm, for mstance, is produced by 
non-payment to a tax If at any distant and uncertam period 
of time such offence should chance to be productive of any 
land of alarm, it would appear to proceed, as mdeed imme- 
diately It would proceed, from a very different cause It 
might be immediately referable, for example, to the act of a 
legislator, who should deem it necessary to lay on a new tax, 
m order to make up for the deficiency occasioned m the pro- 
duce of the old one Or it might be referable to the act of an 
enemy, who, under favour of a defiaency thus created m 
the fund allotted for defence, might mvade the country, 
and exact from it much heavier contributions than those 
which had been thus withholden from the sovereign ^ 

As to any alarm which such an offence might raise among 
the few who imght chance to regard the matter with the eyes 
of statesmen, it is of too shght and imcertain a nature to be 
worth taking mto the account 

§ 2 . How Intentwnahty, &c. may influence the mischief 
of an act. 

19 We have seen the nature of the secondary mischief. Secondary mts- 
which IS apt to be reflected, as it were, from the primary, in 
the cases where the mdividuals who are the objects of the agent’s mind 
mischief are assignable It is now time to examme mto the 

‘ The investigation might, by a process rendered obvious by analogy, be 
extended to the consequences of an act of a benefiaal nature In both instances 
a third order of consequences may be reckoned to have taken place, when 
the influence of the act, through the medium of the passive faculty of the 
patient, has come to affect his active faculty In this way, 1 Evil may flow 
out of evil — instance, the exertions of industry put a stop to by the extinction 
of inducement, resulnng from a continued chain of acts of robbery or extor- 
tion 2 Good out of evil — instance, habits of depredation put a stop to by a 
steady course of pumshment 3 Evil out of good — instance, habits of industry 
put a stop to by an excessive course of gratuitous bounty 4 Good out ef good — 
instance, a constant and increasing course of industry, exated and kept up 
by the rewards afforded by a regular and increasmi» market for the fruits of it 
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circumstances upon which the production of such secondary 
mischief depends These circumstances are no others than the 
four articles which have formed the subjects of the four 
last precedmg chapters viz i The mtentionality. z. The 
consciousness 3 The motive 4 The disposition It is to be 
observed all along, that it is only the Janger that is immediately 
governed by the real state of tlie mind m respect to those 
articles it is by the apparent state of it that the alarm is 
governed. It is governed by the real only m as far as the 
apparent happens, as in most cases it may be expected to do, 
to quadrate with the real The different influences of the 
articles of mtentionahty and consciousness may be repre- 
sented in the several cases following. 

20 Case i. Where the act is so completely umntentional, 
as to be altogether involuntary In this case it is attended with 
no secondary mischief at all 

A bncklayer is at work upon a house a passenger is walkmg 
in the street below A fellow-workman comes and gives the 
bncklayer a violent push, m consequence of which he falls 
upon the passenger, and hurts him It is plam there is nothmg 
in this event that can give other people, who may happen to 
be m the street, the least reason to apprehend any dung m 
future on the part of the man who fell, whatever there may 
be with regard to the man who pushed him 

21 Case 2. Where the act, though not unuitentional, is 
unadvised, insomuch tlut die mischievous part of the con- 
sequences is umntentional, but the unadvisedness is attended 
with heedlessness. In this case the act is attended with some 
small degree of secondary mischief, m proportion to the 
degree of heedlessness 

A groom bemg on horseback, and ridmg through a fre- 
quented street, turns a comer at a full pace, and rides over a 
passenger, who happens to be gomg by It is plam, by this 
behaviour of the groom, some degree of alarm may be 
produced, less or greater, accordmg to the degree of heedless- 
ness betrayed by lum' accordmg to the quickness of his pace, 
the fulness of the street, and so forth He has done mischief. 
It may be said, by his carelessness, already who knows but 
that on other occasions the like cause may produce the like 
effert? 
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22 Case 5 Where the act is misadvised with respect to a CaseZ 
arcumstance, which, had it existed, would/w/Zy have excluded 

or (what comes to the same thmg) outweighed the primary fication, Jtth- 
mischief and there is no rashness m the case. In this case the <>«< rashness 
act IS attended with no secondary mischief at all. 

It is needless to muloply examples any farther. 

23 Case 4 Where the act is misadvised with respect to a Case 4 
circumstance which would have excluded or counter- 
balanced the primary mischief m part, but not entirely: and cation, without 
Still there is no rashness In this case the act is attended with rashness 
some degree of secondary mischief, m proportion to that part 

of the primary which remains unexcluded or uncounter- 
bal&nced 

24 Case 5 . Where the act is misadvised with respect to a Case 5 
circumstance, which, had it existed, would have excluded or 
counterbalanced the primary mischief entirely, or m part and 

there is a degree of rashness m the supposal In this case, the 
act IS also attended with a farther degree of secondary mischief, 
in proportion to the degree of rashness 

25 Case 6 . Where the consequences are completely mten- Case 6 

tional, and there is no missupposal in the case. In this case the Consequences 
secondary mischief is at the highest tentional, and 

26. Thus much with regard to mtentionality and zon-fire from mis- 
sciousness We now come to consider in what manner 
secondary mischief is affected by the nature of the motive motives takes 

Where an act is pernicious in its primary consequences, the not away the 
secondary mischief is not obhterated by the goodness of the 
motive, though the motive be of the best kmd For, not- sequences. 
withstandmg the goodness of the motive, an act of which 
the primary consequences are permaous, is produced by it m 
the mstance in question, by the supposition It may, there- 
fore, in other mstances although this is not so hkely to happen 
from a good motive as from a bad one ^ 


^ An act of homiade, for instance, is not rendered innocent, much less 
beneficial, merely by its proceeding fi’om a pnnaple of rebgion, of honour 
(that is, of love of reputation) or even of benevolence ''^en Ravaillac 
assassinated Henry IV it was from a pnnciple of religion But this did not 
so much as abate from the mischief of the act It even rendered the act still 
more mischievous, for a reason that we shall sec presendy, than if it had 
ongmated from a pnnciple of revenge When the conspirators against the 
late kmg of Portugal attempted to assassinate him, it is said to have been from 
a pnnciple of honour But this, whether it abated or no, will certainly not be 
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Nor the benefi- 
cialness 


But It may 
aggravate the 
mischievousness, 
urhere they are 
mischievous 


But not the most 
in the cau of the 
worst motives 

It does the more, 
the more con- 
siderable the 
tendency of the 
motive to pro- 
duce such acts 


—which IS as 
Its strength and 
constancy 


27 An act, which, though pcnuaous m its primary con- 
sequences, IS rendered m other respects benefiaal upon the 
whole, by virtue of its secondary consequences, is not changed 
back again and rendered pernicious upon the whole by the 
badness of the motive' although the motive be of the worst 
kmd^ 

28 But when not only the primary consequences of an 
act are pernicious, but, m other respects, the secondary hke- 
wise, the secondary mischief may be aggravated by the nature 
of the motive: so much of that mischief, to wit, as respects 
the future behaviour of the same person 

29 It IS not from the worst kmd of motive, however, 
that the secondary mischief of an act receives its greatest 
aggravation 

30 The aggravation which the secondary mischief of an 
act, m as far as it respects the future behaviour of the same 
person, receives from the nature of a motive m an mdividual 
case, IS as the tendency of the motive to produce, on the part 
of the same person, acts of the hke bad tendency with that of 
the act m question. 

31 The tendency of a motive to produce acts of the hke 
kmd, on the part of any given person, is as the strength and 


thought to have outweighed, the mischief of the act Had a son of RavaJlac’s, 
as in the case before supposed,-' merely on the score of filial affection, and not 
in consequence of any paracipauon in his crime, put him to death in order to 
rescue him from the severer hands of justice, the motive, although it should 
not be thought to afford any proof of a mischievous disposition, and should, 
even in case of pumshment, have made such rescuer an object of pity, would 
hardly have made the act of rescue a beneficial one 
* The prosecuoon of offences, for instance, proceeds most commonlyjfrora 
one or other, or both together, of two motives, the one of which is of the self- 
regarding, the other of the dissocial kind viz pecumary interest, aivl lU- 
wiU from pecumary mterest, for instance, whenever the obtaining pecuniary 
amends for damage suffered is one end of the prosecution It is common 
enough indeed to hear men speak of prosecutions undertaken from public 
spirit, which is a branch, as we have seen,'' of the pnnciple of benevolence 
Far be it from me to deny but that such a pnnaple may very fi-equently be 
an mgrcdient in the sum of motives, by wbch men are engaged in a proceed- 
mg of this nature But whenever such a proceeding is engaged in from the 
sole influence of public spirit, uncombmed with the least tincture of self-mtercst, 
or lU-will, It must be acknowledged to be a proceeding of the heroic kind. 
Now acts of heroism are, m the very essence of them, but tare for if they were 
common, they would not be acts of heroism But prosecutions for crimes are 
very frequent, and yet, unless m very particular circumstances indeed, they 
are never otherwise than benefiaal 

» Chap XI. [Disposmon] 15 


I* See Chap x [Moavesl 25 
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constancy of us mfluence on that person, as apphed to the 
production of such effects. 

32. The tendency of a speaes of motive to give birth to General efficacy 

acts of any kmd, among persons m general, is as the strength, ^ 

constancy, and extensiveness^ of its mfluence, as apphed to the measured 
production of such effects 

33. Now the motives, whereof the influence is at once most ^ mischievous 
powerful, most constant, and most extensive, arc the motives 

of physical desire, the love of wealth, the love of ease, the^om a self- 
love of hfe, and the fear of pam all of them self-regardmg 
motives The motive of displeasure, whatever it may be m motive 
pomt of strength and extensiveness, is not near so constant 
in Its influence (the case of mere antipathy excepted) as any 
of the other three A pernicious act, therefore, when comm- 
itted through vengeance, or otherwise through displeasure, 

IS not near so mischievous as the same pernicious act, when 
committed by force of any one of those other motives * 

34 As to the motive of rchgion, whatever it may some-—*® 
times prove to be m pomt of strength and constancy, it is not 
m pomt of extent so universal, especially m its application to^ion 
acts of a mischievous nature, as any of the three precedmg “ 

motives. It may, however, be as umversal m a particular state, 
or m a particular district of a particular state It is hable 
indeed to be very irregular m its operanons It is apt, however, 
to be m&equendy as powerful as the motive of vengeance. 


1 Chap IV [Value] 

' • IS for this reason that a threat, or other persona] outrage, when comm- 
,'tted on a stranger, in pursuance of a scheme of robbery, is productive of 
mo^ mischief in society, and accordingly is, perhaps, every where more 
scvAcly punished, than an outrage of the same kind offered to an acquamtance, 
in prosecution of a scheme of vengeance No man is always m a rage But, 
at all times, every man, more or less, loves money Accordingly, although a 
man by his quarrelsomeness should for once have been engaged m a bad 
action, he may nevertheless remain a long while, or even his whole life-timc, 
without engaging in another bad acnon of the same kind for he may very 
well remain his whole hfe-nme wnthout engaging in so violent a quarrel 
nor at any rite will he quarrel with more than one, or a few people at a time 
But if a man, by his love of money, has once been engaged in a bad action, 
such as a scheme of robbery, he may at any time, by the influence of the same 
motive, be engaged in acts of the same degree of enormity For take men 
throughout, if a man loves money to a certain degree to-day, it is probable 
that he will love it, at least m equal degree, to-raoiraw And if a man is 
disposed to acquire it m that way, he will find inducement to rob, whereso- 
'ever and whensoever there ate people to be robbed 
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dary mischief is 
influenced by 
disposition 


Connexion of 
this with the 
succeeding 
chapter 


or indeed any other motive whatsoever. It will sometimes 
even be more powerful than any other motive. It is, at any 
rate, much more constant ^ A permcious act, therefore, when 
committed through the motive of rehgion, is more mis- 
chievous than when committed though the motive of ill-wiU. 

35 Lastly, The secondary mischief, to wit, so much of it 
as hath respect to the future behaviour of the same person, i| 
aggravated or lessened by the apparent depravity or bcndff 
cence of his disposition, and that m the proportion of such 
apparent depravity or beneficence 

36. The consequences we have hitherto been speaking of, 
are the natural consequences, of which the act, and the other 
aroclcs we have been considermg, are the causes' conse- 
quences that result from the behaviour of the mdmdual, who 
IS the offendmg agent, without the interference of pohtical 
authority We now come to speak of punishment which, m 
the sense in which it is here considered, is an ar^cial con- 
sequence, annexed by polmcal authority to an offensive act, 
m one mstancc, m the view of putting a stop to the produc- 
tion of events similar to the obnoxious part of its natural 
consequences, m other mstances. 


‘ If a man happen to take it into his bead to assassmate 'with his own hands, 
or with the sword ofjusace, those whom he calls heretics, that is, people 
who think, or perhaps only speak, differently upon a subject which neither 
party understands, he will be as much inchned to do this at one time as at 
another Fanaticism never sleeps it is never glutted it is never stopped by 
philanthropy , for it makes a merit of trampling on phdanthropy it is never 
Stopped by consaence, for it has pressed consaence mto its service Avarice, 
lust, and vengeance, have piety, bOTevolcnce, honour , fanaucism has nothmg 
to oppose It 
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CASES UNMEET FOR PUNISHMENT 
§ I. General view of cases unmeet for punishment 

1. The general object which all laws have, or ought to The end of law 
have, m common, is to augment the total happiness of 
commumty, and therefore, in the first place, to exclude, as 

far as may be, every thmg that tends to subtract from that 
happmess: m other words, to exclude mischief. 

2. But all punishment is mischief, all pumshment m itself®"* punishment 
IS evil Upon the prmciple of utihty, if it ought at all to be “ 
admitted, it ought only to be admitted m as far as it promises 

to exclude some greater cvild 

^ What follows, relative to the subject of pumshment, ought regularly to be IVhat concerns 
preceded by a distinct chapter on the ends of pumshment But having httle the end, and ~ 
to say on that particular branch of the subject, which has not been said before, several other 
It seemed better, in a work, which will at any rate be but too voluminous, topics relative to 
to omit this tide, reserving it for another, hereafter to be pubhshed, intituled punishment, dis~ 
The Theory of Punis/imerK “ To the same work I must refer the analysis of the missed to un- 
several possible modes of pumshment, a particular and minute examination other work 
of the nature of each, and of its advantages and disadvantages, and vanous 
other disquisitions, which did not seem absolutely necessary to be inserted 
here A very few words, however, concemmg the ends of punishment, 
can scarcely be dispensed with 

The immediate pnncipal end of punishment is to control action This Conase view of 
action IS either that of the offender, or of others that of the ofifender it controls the ends of pun- 
by Its miluence, either on his will, m which case it u said to operate m the ishment 
way of rrformallon, or on his physical power, m which case it is said to operate 
by disablement that of others it can influence no otherwise than by its influence 
over thear wills, in which case it is said to operate m the way of example 
A kind of collateral end, which it has a natural tendency to answer, is that of 
affordmg a pleasure or satisfaction to the party mjured, where there is one, 
and, m general, to parties whose ill-will, whether on a self-regarding account, 
or on the account of sympathy or antipathy, has been exated by the offence 
This purpose, as far as it can be answered gratis, is a benefiaal one But no 
punishment ought to be allotted merely to this purpose, because (settmg aside 

* This IS the work which, ft-om the Author’s papers, has smcc been published 
by Mr Dumont m French, m company with The Theory of Reward added to it, 
for th^purpose of mutual illustration It is m contemplauon to pu^sh them 
both m English, from the Author’s manusenpts, with the bment of any 
amendments that have been made by Mr Dumont [Note to Edition of 1823 ] 

^ 1 



282 


PRINCIPLES Or MORALS ANu L*.Ci:>lAiioN 


Ttuftf^e ought 3, It IS plain, therefore, that in the following cases punish- 
ment ought not to be inflicted 
I . Where it is groundless where there is no mischief for it 
to prevent, the act not bemg mischievous upon the whole. 
2 Inefficacious z Where It must be inefficacious' where it cannot act so as 
to prevent the mischief. 

3. Where it is unprofitable, or too expensive where the 
mischief it would produce would be greater than what it 
prevented 

4. Where it is needless where the mischief may be pre- 
vented, or cease of itself, without it. that is, at a cheaper rate 

§ 2 Cases in which punishment is groundless 


not to he ad- 
mitted 
1 Where 
groundless 


3 Unprofitable 


4 Or needless 


These 


are, 


1 Where there 4 . I Where there has never been any mischief where no 
has never been misduef has been produced to any body by the act m question 
in the case of Oi this number are those m which the act was such as might, 
consent on some occasions, be mischievous or disagreeable, but the 
person whose interest it concerns gave his consent to the 
performance of it ^ This consent, provided it be free, and 
fairly obtained,^ is the best proof that can be produced, that, 
to the person who gives it, no mischief, at least no immediate 
mischief, upon the whole, is done For no man can be so 
^ good a judge as the man himself, what it is gives him pleasure 
or displeasure 

5 2 Where the mischief was outweighed although a mis- 
chief was produced by that act, yet the same act was necessary 
to the production of a benefit which was of greater value® 


2 Where the 
mischief was 
outweighed as 
in precaution 


against calamity, than the mischief This may be the case with any thing that 
ana the exercise - - - ' - ^ 


oj powers done in the way of precaution agamst mstant calamity, as 


Us effects in the way of control) no such pleasure u ever produced by punish- 
ment as can be equivalent to the pam The punishment, however, which is 
allotted to the other purpose, ought, as far as it can be done without expense, 
to be accommodated to this Satisfaction thus admimstered to a party injured, 
in the shape of a dissoaal pleasure,* may be styled a vindictive saasfaction or 
compensation as a compensation, administered in the shape of a self-regarding 
profit, or stock of pleasure, may be styled a lucrative one See B I at vi 
[Compensanon] Example is the most important end of all, m pioporaon 
as the number of the persons under temptaaon to offend is to one 
^ See S I at [JusaBcaaons] * See supra. Chap iv [Value] 

■ See Chap, x [MoUves] 
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also with any thing that is done in the exercise of the several 
sorts of powers necessary to be established m every com- 
munity, to wit, domestic, judicial, mihtary, and supreme ^ 

6 . 3 . where there is a certainty of an adequate compensa- 3 — <w will, /or 
tion and that m all cases where the offence can be committed 
This supposes two things' i That the offence is such as admits pmsahon 
of an adequate compensation 2 . That such a compensation 
IS sure to be forthcoming. Of these suppositions, the latter 
will be found to be a merely ideal one- a supposition that 
cannot, m the umversality here given to it, be verified by 
fact It cannot, therefore, m practice, be numbered amongst 
the grounds of absolute impumty. It may, however, be 
admitted as a ground for an abatement of that punishment, 
which other considerations, standmg by themselves, would 
seem to dictate * 

§ 3 Cases m which punishment must he inefficacious 
These are, 

7 I Where the penal provision is t}ot established until after 1 the 

the act IS done Such are the cases, i. Of an ex-post facto law.^^”^^ %o’''iaie~ 
where the legislator himself appomts not a punishment till as m, 

after the act is done 2 Of a sentence beyond the law; where Ana-po%t- 
the judge, of his own authority, appoints a punishment^* Z^ul'tra- 
which the legislator had not appomted legal sentence 

8 2 Where the penal provision, though estabhshed, is wot 2 Or is not 
conveyed to the nonce of the person on whom it seems mtended 

that It should operate Such is the case where the law has jM^cienf/y 
omitted to employ any of the expedients which are necessary, promulgated 
to make sure that every person whatsoever, who is withm 
the reach of the law, be apprized of all the cases whatsoever, 
m which (being m the stanon of hfe he is m) he can be 
subjected to the penalnes of the law.® 

' See Book I at [Jiuoficaaoiu] 

* This, lor example, seems to have been one ground, at least, of the favour Hence the 
shown by perhaps all systems of laws, to such offenden as stand upon a footmg favour shown 
of responsibiliw shown, not directly indeed to the persons themsdves, (0 the offences of 
but to such offmees as none but responsible persons are hkely to have the remonsible 
opportumty of engagmg m In particular, this seems to be the reason why offenders such 
embezzlement, in certain cases, has not commonly been punished upon the as simple mer- 
footmg of theft nor mercannle fnuds upon that of common shaVpmg* cantile frauds 
’ See B II Appendix, at m [Promulgaaon] 

■ Sec at [Simple mere De&audmenti 
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3 IVhere the 
mil cannot be 
deterred from 
any act as in, 
[a] Itfancy 


[i] Insanity 


[r] Intoxication 


4 Or not from 
the indwiJual 
act in question, 
as in, 


[a] Uninten- 
twnality 


9. 5 Where the penal provision, though it were conveyed 
to a man’s notice, could produce no effect on him, ivith respect to 
the preventmg lum from engaging m any act of the sort in 
question. Such is the case, i. In extreme infancy, where a man 
has not yet attained that state or disposition of mmd in which 
the prospect of evils so distant as those which are held forth by 
the taw, has the effect of mfluencmg his conduct a In insanity , 
where the person, if he has attained to that disposition, has 
smee been deprived of it dirough the influence of some per- 
manent though unseen cause 5 In intoxication ; where he has 
been deprived of it by the transient influence of a visible 
cause such as the use of wme, or opium, or other drugs, that 
act m this manner on the nervous system which condition 
is mdeed neither more nor less than a temporary msanity 
produced by an assignable cause ^ 

10 4 Where the penal provision (although, being con- 
veyed to the party’s notice, it might very well prevent his 
engaging in acts of the sort in question, provided he knew 
that It related to those acts) could not have this effect, with 
regard to the individual act he is about to engage in to wit, 
because he knows not that it is of the number of those to 
which the penal provision relates Tbs may happen, i In the 
case of unintentionality , where he mtends not to engage, and 
thereby knows not that he is about to engage, in the act m 
wbch eventually he is about to engage ^ a In the case of 


In ittfancy and ‘ Notwithstanding what is here said, the cases of infancy and intoxication 
intoxication the (as we shall see hereafter) cannot be looked upon in practice as affording 
case can hardly sufficient grounds for absolute impunity But this exception m point of 
be proved to practice is no objection to the propriety of the rule in point of theory The 
come under the ground of the exception is neitber more nor less than the difficulty there is of 
rule ascertaining the matter of fact viz whether at the requisite point of time the 

party was actually in the state m quesnon, that is, whether a given case comes 
really under the rule Suppose the matter of fact capable of bemg perfeedy 
ascertained, without danger or mistake, the impropnety of punishment would 
be as indubitable m these cases as in any other ■ 

The reason for The reason that is commonly assigned for the estabhshmg an exemption from 
not punishing purashment in favour of infants, msane persons, an^ersons under intoxication, 
m these three is either false m fact, or confusedly expressed The phrase is, that the will 
cases Is com- of these persons concurs not vvith die act, that they have no viaous will, or, 
monly put upon that they have not the free use of their will But suppose all this to be true? 
a wrongfooting What is it to the purpose? Nothmg except m as far as it imphes the reason 
given in the text 
’ See Chap vni. [Intenaonahty] 

» See B I at IV [Exempnons], and at vu fExteniiaaonsl 
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unconsciousness, where, although he may know that he is[i] Uncon- 

about to engage in the act itself, yet, from not knoAvmg 

the matenal circumstances attcndmg it, he knows not of the 

tendency it lias to produce that mischief, m contemplation of 

which It has been made penal m most instances. 5 hi the case 

of mtssupposal, where, although he may know of the tendency [c] Missupposal 

the act has to produce that degree of mischief, he supposes it, 

though mistakenly, to be attended with some arcumstance, 

or set of circumstances, which, if it had been attended with, it 

would either not have been productive of that mischief, or 

have been productive of such a greater degree of good, 

as has deterrmned the legislator m such a case not to make it 

penal ^ 

11. 5 . Where, though the penal clause might exercise a fulls Ots acted on 
and prevaihng mfluence, were it to act alone, yet by the pre- 
dominant influence of some opposite cause upon the will, it ° 

must necessarily be meffectual, because the evil which he sets 
himself about to undergo, m the case of his not engagmg m 
the act, IS so great, that the evil denounced by the penal 
clause, m case of his engaging in it, cannot appear greater 
This may happen, i In the case of physical danger, where the fal Physical ~ 
evil is such as appears hkely to be brought about by the un- 
assisted powers of nature 2 In the case of a threatened mischief, [ 6 ] Threatened 
where it is such as appears hkely to be brought about through '”nchiej 
the mtentional and conscious agency of man * 

12 6 . Where (though the penal clause may exert a full and 6 — or the 
prevailing influence over the will of the party) yet his physical *’®‘*'*y 
faculties (owmg to the predominant influence of some physical detrrmimi- 
cause) are not m a condition to follow the detemunation of«on as under 
the will insomuch that the act is absolutely involuntary Such 
IS the case of physical compulsion or restraint, by whatever 

* See Chap ix [Consaousness] 

* The inBuenccs of the moral and religious sancoons, or, in other words, of IVhy the in- 
the motives of love of reputation and religion, arc other causes, the force of which fiuence of the 
may, upon particular occasions, come to be greater than that of any punish- moral and reli- 
ment which the legislator u able, or at least which he will think proper, to gious sanctions 
apply These, therefore, it will be proper for him to have his eye upon. But is not men- 
tne force of these influences is variable and different m difierent tunes and tioned m the 
places the force of the foregomg influences u consunt and the same, at all same view 
times and every where These, therefore, it can never be proper to look upon 

as safe grounds for establishmg abiolute impunity owmg (as m the above- 
mentioned cases of infancy and mtoxacation) to the impracticabihty of 
ascertauunv the matter of fact 


Physical com- 
pulsion or 
restraint 
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means brought about, where the man’s hand, for instance, 
IS pushed against some object which his will disposes him not 
to touch, or tied down from touching some object which his 
will disposes him to touch 


§ 4. Cases where punishment is unprofitable 


These 


are, 


sort of coic in 
^estton', the 
punishment 
would produce 
more evil than 
the offence 
would 


ment — Us four 
branches — viz 
[a] Restraint 


1 Where, m the 13. I. Where, on the one hand, the nature of the offence, 

on the other hand, that of the pumshment, are, in the ordinary 
state of things, such, that when compared together, the evil of 
the latter will turn out to be greater than that of the former. 

14 Now the evil of the pumshment divides itself mto four 
branches, by which so many different sets of persons are 

Evil producible affected. 1. The evil of coercion or restraint or the pam which it 
by a punish- gives a man not to be able to do the act, whatever it be, which 
by the apprehension of the pumshment he is deterred from 
domg Tms is felt by those by whom the law is observed 
[4] Apprehen- 2.. The evil of apprehension or the pam which a man, who has 
Sion exposed himself to pumshment, feels at the thoughts of 

• undergoing it This is felt by those by whom the law has been 

broken, and who feel themselves m danger of its being executed 
[f] Sufferance upon them 3 The evd of sufferance'^ or the pam which a 
man feels, in virtue of the pumshment itself, from the time 
when he begms to undergo it This is felt by those by whom 
the law IS broken, and upon whom it comes actually to be 
executed 4 The pam of sympathy, and the other derivative 
evds resultmg to the persons who are in connection with the 
several classes of origmal sufferers just mentioned ^ Now of 
these four lots of evd, the first will be greater or less, accord- 
mg to the nature of the act from which the party is restramed 
the second and third according to the nature of the pumshment 
which stands annexed to that offence 

15 On the other hand, as to the evil of the offence, this 
will also, of course, be greater or less, accordmg to the nature 
of each offence The proportion between the one evd and the 
other will therefore be different m the case of each particular 
offence The cases, therefore, where pumshment is unprofit- 

‘ ^ See Chap v [Pleastires and Pains] 

* See Chap xa [Consequences] 4 


[d] Derivative 
evils 


(The evil of the 
offence being 
different, ac- 
cording to the 
nature of the 
offence, cannot 
be represented 
here) 



CAIinS DNMJi-l rOR PUNliHMJlNl 


2 »/ 

able on this ground, can by no other means be discovered, 
than by an examination of each particular offence, which is 
what will be the busmess of the body of the work. 

16 2. Where, although m the ordinary state of dungs, the 2 —Or m riie 
evil rcsultmg from the pumshment is not greater than the 
benefit which is hkely to result from the force with which it reason of 
operates, during the same space of time, towards the exclud- 
mg the evil of the offences, yet it may have been rendered 
so by the influence of some occasional circumstances. In the 
number of these circumstances may be, i The multitude of [a] The mutn- 
dehnquents at a particular juncture, bemg such as would 
increase, beyond the ordmary measure, the quantum of the^””*^ 
second and third lots, and thereby also of a part of the fourth 
lot, m the evil of the pumshment 2 The extraordinary value [4] The value 
of the services of some one delmquent, in the case 
the effect of the pumshment would be to deprive the com- ^ “ 

mumty of the benefit of those services 5 The displeasure [c] The As- 
of the people, that is, of an mdefimte number of the members •’/ § * * * * *** 
of the same commumty, in cases where (owing to the m-^ ^ 
fluences of some occasional mcident) they happen to conceive, 
that the offence or the offender ought not to be pumshed at 
all, or at least ought not to be pumshed in the way m question 
4 The displeasure of foreign powers, that is, of the govemmg fd] The As- 
body, or a considerable number of the members of some ^ 

r ^ 1111 jortign pouw 

joreign community or commumtics, with winch the com- 
mumty m question is connected 

§ 5 . Cases where punishment is needless. 

These arc, 

17 . I Where the purpose of puttmg an end to the practice 1 where the 

may be attamed as effectually at a cheaper rate by instruction, tnuch“f u to be 
for mstance, as well as by terror- by informmg the as 

standmg, as well as by exerasmg an immediate influence on 
the wiU This seems to be the case with respect to all those By instruction. 
offences which consist m the disserranatmg permcious prm- 

ciples m matters of duty, of whatever kmd the duty be, 
whether political, or moral, or rchgious. And this, whether 
such prmciples be disscmmatcd under, or even without, a 
smeere persuasion of their bemg benefiaal I say, even without 



288 PRINCi LES Ux morals ANU LEUioLAliON 

for though in such a case it is not instruction that can prevent 
the writer from endeavourmg to mculcate his prmcimes, yet 
it may the readers from adoptmg them’ without which, his 
endeavourmg to mculcate them will do no harm. In such a 
case, the sovereign wiU commonly have htde need to take an 
active part if it be the mterest of one individual to mculcate 
prmcijues that axe pernicious, it wdl as surely be the mterest of 
other mdividuals to expose them But if the sovereign must 
needs take a part m the controversy, tl^ pen is the proper 
weapon to combat error with, not the sword. 



CHAPTER XIV 


OP THE PROPORTION BETWEEN PUNISHMENTS 
AND OFFENCES 

1. We have seen that the general object of all laws is toRtcopitulatim 
prevent mischief, that is to say, when it is worth while, but 
that, where there are no other means of domg this than 
punishment, there are four cases m which it is not worth 
while 

2 When it is worth while, diere are four suborchnate Four objects of 

designs or olnects, which, m the course of his endeavours ioP»n>s>>ment 
compass, as far as may be, that one general object, a legisla- 
tor, whose views are governed by the pnnaple of utihty, „ 

comes naturally to propose to himself ‘ * 

3 I. His first, most extensive, and most ehgible object, is irf OtjM-to 

to prevent, m as far as it is possible, and worth wmle, all . 

sorts of offences whatsoever ^ in other words, so to manage, 

that no offence whatsoever may be committed. 

4 2 But if a man must needs comnut an offence of some 2nd Object— to 
kmd or other, the next object is to mduce him to commit 

offence less mischievous, rather than one more mischievous, 
of two offences that will either of them smt his purpose. 

5. 3 When a man has resolved upon a particular offence, 3rd Obiect—to 
the next object is to dispose him to do no more mischief than 

IS necessary to his purpose m other words, to do as httlc"*”' 
mischief as is consistent with the benefit he has m view 

6. 4 The last object is, whatever the mischief be, which it Mh Object— to 

IS proposed to prevent, to prevent it at as cheap a rate as‘“' 
possible es-pense 

7. Subservient to these four objects, or purposes, must be^«*« of pro- 

the rules or canons by which the proportion of putushments*^°,'^""„^„^,j^_ 
to offences is to be governed ments and 

offenca 

^ By offences I mean, at present, acts which appear to him to have a tendency 
to produce mischief , 

• The same rules (it is to be observed) may be apphed, with little variation. The same rule 
to rewards as well as punishment in short, to motives m general, which, applicable to 
T ' 9 
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Rule 1 8. Rule I. The first object, it has been seen, is to prevent, 

m as far as It IS worth while, all sorts of offences, therefore, 
The value of the punishment must not be less in any case than 
what is sufficient to outweigh that of the profit^ of the offence* 

If It be, the offence (unless some other considerations, 
mdependent of the punishment, should intervene and operate 
efficaaously m the character of tutebry motives®) will be 
sure to be committed notwithstandmg*. the whole lot of 


motives in according as they are of the pleasurable or painful kind, are of the nature of 

general. reward or punishment and, according as the act they are apphed to produce 

IS of the positive or negative kind, are styled impelling or restraining. See 
Chap X [Monves] 47 

Profit may be of ^ By the profit of an offence, is to be understood, not merely the pecuniary 
any other kind, profit, but the pleasure or advantage, of whatever kmd it be, which a man 
as well as reaps, or expects to reap, firom the gratification of the desire which prompted 
pecuniary him to engage m the offence * 

Impropriety oj It is the profit (that is, the expectation of the profit) of the offence that 
the notion that consututes the impelling motive, or, where there are several, the sum of the 
the punishment impelhng motives, by .which a man u prompted to engage m the offence 
ought not to in- It is the pumshment, that is, the expectanon of the pumshment, that conso- 
crease with the tutes the restraining motive, which, either by itself, or m conjunction with 
temptation others, u to aa upon him m a contrary direction, so as to mduce him to abstam 

. fiom engagmg in the offence Accidental circumstances apart, the sn-ength of 

the temptation is as the force of the seduemg, that is, of the impelhng motive 
or motives To say then, as authors of great ment and great name have said, 
that the punishment ought not to mcrease with the strength of the temptaaon, 
IS as much as to say m mechanics, that the movmg force or momentum of the 
power need not mcrease m proportion to the momentum of the burthen 

' Beccana, dei diletn, § 6, id trad par MorcUet, § 23 

• See Chap xi [Dispositions] 29 

* It IS a well-known adage, though it is to be hoped not a true one, that 
every man has his pnee It is commonly meant of a man’s virtue This saying, 
though m a very different sense, was strictly verified by some of the Anglo- 
Saxon laws by which a fixed price was set, not upon a man’s virtue indeed, 
but upon his hfe that of the sovereign himself among the rest For 200 
shilhngs you might have killed a peasant for six tunes as much, a nobleman 
for six-and-thirty times as much you might have killed the kmg *’ A kmg m 
those days was worth exaedy 7,200 shilhngs If then the heir to the throne, for 
example, grew weary of waiting for it, he had a secure and legal way of 
grabfymg his impatience he had but to kill the kmg with one hand, and pay 
himself with the other, and all was nght An earl Godwin, or a duke Streon, 
could have bought the hves of a whole dynasty. It is plain, that if ever a kmg 
m those days died in his bed, he must have bad somethmg else, besides this law, 
to thank for it This being the production of a remote and barbarous age, 
the absurdity of it is presendy recogmzed but, upon exammation, it would be 
found, that the freshest laws of the most civilized nations are contmually 

“ See Chap x [Motives] § 1 

*> Wilkms’ Leg Anglo-Sax p 71, 72 See Hume, Vol I, App I p. 219. 
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punishment will be thrown away it will be altogether in- 
efficacious.^ 

9. The above rule has been often objected to, on account The propriety of 
of Its seeming harshness: but this can only have happened , 
for want of its bemg properly understood. The strength ofte^umon for a 
the temptation, ctetens parubis, is as the profit of the onencc.gi’o^ofabatr- 
the quantum of the pumshment must rise with the profit 
of the offence aetens parthus, it must therefore nsc widi the 
strength of the temptation This there is no disputmg True 
It is, that the Stronger the temptation, the less conclusive is 
the mdication which the act of delmquency affords of the 
depravity of the offender’s disposition* So far then as the 
absence of any aggravation, ansmg from extraordmary 
depravity of disposition, may operate, or at the utmost, so 
far as the presence of a ground of extenuation, rcsultmg from 
the innocence or beneficence of the oflFender’s disposition, 
can operate, the strength of the temptation may operate m 
abatement of the demand for pumshment But it can never 
operate so far as to mdicate the propnety of makmg the 

E umshment mcffectual, which it is sure to be when brought 
elow the level of the apparent profit of the offence 
The partial benevolence which should prevail for the 
reduction of it below this level, would counteract as well 
those purposes which such a motive would actually have m 
view, as those more extensive purposes which benevolence 
ought to have in view it would be cruelty not only to the 
pubhc, but to the very persons m whose behalf it pleads m 
Its effects, I mean, however opposite m its mtenOon Cruelty 
to the pubhc, that is cruelty to the innocent, by suffering 
them, for want of an adequate protection, to he ei^sed 
to the mischief of the offence* cruelty even to the offender 
bmself, by punishmg him to no purpose, and without the 

falling into the same error * This, in short, is the case wheresoever the punish- 
ment IS fixed while the profit of delinquency is mdefimte or, to speak more 
precisely, where the pumshment is limited to such a mark, that the profit of 
delinquency may reach beyond it 
‘ See Chap xui [Cases unmeet], § 1 
' See Chap xi [Dispositions], 42 

■ See m particular the English Statute laws dirougbout, Bonapartf’s Penal 
Code, and the recently cnaaed or not enacted Spanidi Penal Code —Note by 
the Author, July 1822 
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chance of compassing that benehaal end, by which alone 
the mtroduction of the evil of pumshment is to be justified. 
Rule 2 10. Rule 2 . But whether a given offence shall be prevented 

^‘great ^ given degree by a given quantity of pumshment, is never 
offence than a any thing better than a chance, for the purchasmg of which, 
small one whatever punishment is employed, is so much expended m 
advance. However, for the sake of givmg it the better 
chance of outweighmg the profit of the offence. 

The greater the mtschtef of the offence, the greater is the expense, 
which it may be worth while to be at, m the way of punishment i 
Rule 3 11. Rule 3 The next object is, to mduce a man to choose 

Cause the jl-^ays the least mischievous of two offences, therefore 

of two ojffcnces j _ i i r i 

to be pTeJerred Where two Offences come tn competition, the punishment Jor the 
greater offence must be sufficient to induce a man to prefer the less * 
Rule 4 12 Rule 4 When a man has resolved upon a particular 

panict{fth^^ offence, the next object is, to mduce him to do no more 
mischief mischief than what is necessary for his purpose, therefore 

The punishment should be adjusted m such manner to each 
particular offence, that for every part oj the mischief there may be a 
motive to restrain the offender from giving birth to it ® 

Rule 5 13 Rule 5 . The last object is, whatever mischief is guarded 

^grL without against, to guard against it at as cheap a rate as possible 
special reason therefore 

Example — In- ' For example, if it can ever be worth while to be at the expense of so 
cendiarism and horrible a pumshment as that of burning ahve, it will be more so m the view 
coining of prevenOng such a crime as that of murder or mcendiansra, than in the view 

of preventing the uttenng of a piece of bad money See B I ut. [De&aud- 
ment touching the Com] and [Inccndiansm] 

* Espr des Loix, L vi c 16 

Example — In • If any one have any doubt of this, let him conceive the offence to be 

blows given and divided mto as many separate offences as there are distmguishable parcels of 
money stolen mischief that result from it Let it consist, for example, m a man’s givmg you 
ten blows, or stealmg from you ten shilhngs If then, for givmg you ten blows, 
he IS punished no more than for givmg you five, the giving you five of these 
ten blows is an ofience for which there is no punishment at all which being 
understood, as often as a man gives you five blows, he will be sure to give 
you five more, smcc he may have the pleasure of givmg you these five for 
nothmg In like manner, if for stealmg from you ten shiUmgs, he is punished 
no more than for stealmg five, the stealmg of the remainmg five of those ten 
shillmgs IS an ofience for which there is no punishment at all Thu rule u 
violat^ m almost every page of every body of laws 1 have ever seen 
The profit, It u to be observed, though frequently, is not constantly, pro- 
portioned to the mischief for example, where a thief, along with the things he 
covets, steals others which ate of no use to him This may happen through 
wantonness, mdolence, precipitauon, &c &c 



PUNISHMiu.'JTS ANO O* 


293 


The punishment ought in no case to be more than what is 
necessary to bring it into conformity with the rules here given 
14. Rule 6. It IS further to be observed, that owmg to the Rule 6. 
different manners and degrees m which persons under different 
arcumstances are affected by the same exating cause, iinfluenang 
punishment which is the same m name will not always either sensibiUty 
really produce, or even so much as appear to othen to pro- 
duce, m two different penons the same degree of pam 
therefore 


That the quantity actually inflicted on each individual offender 
may correspond to the quantity intended for similar offenders in 
general, the several circumstances influencing sensibility ought 
always to be taken into account ^ 

15 Of the above rules of proportion, the four first, we may Comparaiwt 
perceive, serve to mark out the hmits on the side of diimnu-^'^^"jj|^j^' 
non, the hmits below which a pumshment ought not to be 
diminished the fifth, the hmits on the side of increase, the 


limits above which it ought not to be increased. The five first 
are calculated to serve as guides to the legislator the sixth 
IS calculated, in some measure, mdeed, for the same purpose , 
but prmcipally for guidmg the judge m his endeavours to 
conform, on both sides, to the mtentions of the legislator. 

16 Let us look back a little The first rule, m order 
render it more conveniently applicable to practice, may need pumshmenu 
perhaps to be a little more parUcularly unfolded It is to be ’"•m be laken 
observed, then, that for the sake of accuracy, it was necessary, 
instead of the word quantity to make use of the less perspicuous ceriamiy and 
term value For the word quantity will not properly include 
the arcumstances either of certainty or proximity circum- 
stances which, in esnmanng the value of a lot of pain or 
pleasure, must always be taken mto the account.* Now, on 
the one hand, a lot of pumshment is a lot of pain; on the 
other hand, the profit of an offence is a lot of pleasure, or 
what IS equivalent to it. But the profit of the offence is com- 
monly more certain than the punishment, or, what comes to 
the same thing, appears so at least to the offender It is at any 
rate commoiuy more immediate It follows, therefore, that. 


m order to maintam its supenonty over the profit of the 
offence, the pumshment must have its value made up In some 


* See Chap vi [Sensibility] * See Chap iv [Value] 
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other way, m proportioa to that whereby it falls short in the 
two points of certainty and proximity Now there is no other 
way in which it can receive any addition to its value, but by 
receiving an addition in point of magnitude. Wherever then 
the value of the punishment falls short, either m pomt of 
certainty, or of proximity, of that of the profit of the offence, it 
must receive a proportionable addition m pomt of magnitude ^ 
AUo, into the 17 Yet farther To make sure of giving the value of the 
m^h^fand pumshment the supenonty over that of the offence, it may be 
profit of the necessary, m some cases, to take mto the account the profit 

individual offence to which the pumshment is 
profit of other to be annexed, but also of such other offences of the same sort 
offences of the tJie offender IS hkely to have already committed without 
same a i detection. This random mode of calculation, severe as it is. 


it will be impossible to avoid havmg recourse to, m certam 
cases m such, to wit, m which the profit is pecumary, the 
chance of detection very small, and the obnoxious act of such 
a nature as mdicates a habit for example, in the case of 
frauds agamst the com If it be not recurred to, the practice of 
- committing the offence will be sure to be, upon me balance 

of the account, a gainful practice That bemg the case, the 
legislator will be absolutely sure of not bemg able to suppress 
It, and the whole pumshment that is bestowed upon it will be 
thrown away In a word (to keep to the same expressions 
we set out with) that whole quantity of punishment will be 
inefficacious. 

Rule 7 18 Rule 7 These thmgs bemg considered, the three 

Want after- foUowme rules may be laid down by way of supplement and 
tatntvmustbe i ° t, i / / rr 

made up m explanation to Rule i 

magnitude To enable the value of the punishment to outweigh that of the 

profit of the offence, it must he increased, in point of magnitude, in 
proportion as it falls short in pomt of certainty. 

Rules 19 Rule 8. Punishment must he further increased in point of 

m proportion as it falls short in point of proximity. 

Rule 9 20 Rule 9 IVhere the act is conclusively indicative of a hahit. 

For acts mdica- such an increase must be given to the punishment as may enable it 
‘pumsh'asffrthe the profit not only of the individual offence, but oj such 

habit . 


* It IS for this reason, for example, that simple compensation is never 
looked upon as su£5aent pumshment for theft or robbery 
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Other like offences as are likely to have been committed with tttv- 
punity ^ the same offender 

21. There may be a few other circumstances or considera- The remmmng 
tions which may influence, m some small degree, the demand 

for pumshmcnt but as the propriety of these is either not so 
demonstrable, or not so constant, or the application of them 
not so determinate, as that of the foregomg, it may be doubted 
whether they be worth putOng on a level with the others. 

22. Rule lo. When a punishment, which in point of quality Rule 10 
IS particularly well calculated to anstver its intention, cannot exist^'^/jf 

in less than a certain quantity, it may sometimes be oj use, jor the quantity 
sake of employing it, to stretch a little beyond that quantity which, 
on other accounts, would be strictly necessary 

23 Rule II In particular, this may sometimes be the case, Rufcll 
where the punishment proposed is of such a nature as to be 

ticularly well calculated to answer the purpose of a moral lesson ^ 

24 Rule 12 , The tendency of the above considerations is Rule 12 
to dictate an augmentation m the punishment the followmg 

rule operates in the way or dimmution There are certam which may ren- 
cases (it has been seen*) in which, by the influence of accidental 4fr punishment 
circumstances, pumshmcnt may be rendered unprofitable * 

in the whole in the same cases it may chance to be rendered 
unprofitable as to a part only. Accordmgly, 

In adjusting the quantum of punishment, the circumstatKes, by 
which all punishment may be rendered unprofitable, ought to be 
attended to 

25 Rule 1 3 . It IS to be observed, that the more various Rule 13 
and minute any set of provisions are, the greater the chance is 

that any article m them will not be borne m mind without proportions may 
which, no benefit can ensue from it. Distmctions, which are h^glected 

* A punishment may be said to be calculated to answer the purpose of iA punishment 
moral Inson, when, by reason of the ignominy it stamps upon the ofience, it applied by way 
IS calculated to inspire the pubhc with sentiments of aversion towards those moral lesson, 
permaous habits and disposinons with which the offence appears to be con- what 
nected, and thereby to inculcate the opposite beneficial habits and dispositions 

It IS this, for example, if any thmg, that must justify the apphcation of so Example — In 
severe a pumshment as the mfamy of a pubhc exhibmon, herem^ter proposed, simple corporal 
for him who lifts up his hand against a woman, or against his father See injuries 
B I at [Simp corporal mjunes] 

It IS partly on this pnnaple, I suppose, that military legators have justified Example — In 
to themselves the inflictmg death on the soldier who lifemp his hmd against military laws 
his superior officer 

' See Chap xiu [Cases unmeet], ^ 4 
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Auxiliary foru 
of the physical, 
moral, and 
religious sanc- 
tion, not here 
allowed for — 
why 


more complex than what the conceptions of those whose 
conduct It IS designed to influence can take in, will even be 
worse than useless The whole system will present a confused 
appearance and thus the effect, not only of the proportions 
estabhshed by the articles in question, but of whatever is 
connected with them, will be destroyed.^ To draw a precise 
line of direction m such case seems impossible. However, by 
way of memento, it may be of some use to subjom the follow- 
ing rule. 

Among prouistons designed to perfect the proportion between 
punishments and offences, tf any occur, which, by their own par- 
ticular good effects, would not make up for the harm they would do 
by adding to the intricacy of the Code, they should he omitted.^ 

26 It may be remembered, that the political sanction, 
bemg that to which the sort of pumshment belongs, which m 
this chapter is all along m view, is but one of four sanctions, 
which may all of them contribute their share towards pro- 
ducmg the same effects It may be expected, therefore, that 
in adjusting the quantity of pohncal pumshment, allowance 
should be made for the assistance it may meet with from 
those other controllmg powers True it is, that from each 
of these several sources a very powerful assistance may 
sometimes be derived But the case is, that (setting aside the 
moral sanction, m the case where the force of it is expressly 
adopted mto and modified by the pohtical®) the force of 
those other powers is never determinate enough to be depen- 
ded upon It can never be reduced, hkc pohtical pumshment, 
into exact lots, nor meted out m number, quantity, and value. 
The legislator is therefore obhged to provide the full comple- 
ment of pumshment, as if he were sure of not receivmg any 
assistance whatever from any of those quarters. If he does, 
so much the better but lest he should not, it is necessary he 
should, at aU events, make that provision which depends 
upon himself 


* See B 11 at [Purposes], Append at [Composiaon] 

Proportionality ‘ Notwithstanding this rule, my fear is, that in the ensiung model, I may 
earned very far be thought to have earned my endeavours at proporaonahty too far Hither- 
in the present to scarce any attenaon has been paid to it Montesquieu seems to have been 
work — why almost the first who^as had the least idea of any such thing In such a maner, 

therefore, excess seemed more ehgible than defect The difficulty u to mvent. 
that done, if any thing seemS superfluous, it is easy to retrench 

• See B 1 at rPunishmentsI 
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27 . It may be of use, m this place, to recapitulate ^eReupitidtititm. 
several circumstances, which, m establishing the proportion 
betwixt pumshments and offences, are to be attended to. 

These seem to be as follows; 

I On the part of the offence: 

I. The profit ofthe oflfence, 

2 The mischief of the offence; 

3 The profit and mischief of other greater or lesser 

offences, of different sorts, which me ofiender may 
have to choose out of, 

4 The profit and mischief of other offences, of the same 

sort, which the same offender may probably have 
been guilty of already. 

2 . On the part of the punishment 

5 The magmtude of the pumshment. composed of its 

mtensity and duration, 

6, The defiaency of the punishment m pomt of cer- 
tainty, 

7 The deficiency of the pumshment m pomt of prox- 

imity, 

8 The quality of the punishment; 

9 The accidental advantage in pomt of quahty of a 

pumshment, not strictly needed m pomt of quan- 
tity, 

10. The use of a pumshment of a particular quahty, m the 
character of a moral lesson 

3 On the part of the offender 

1 1 The responsibdity of the class of persons m a way to 
offend, 

12. The scnsibihty of each particular offender, 

13 The particular ments or useful quahties of any par- 

ticular offender, m case of a pumshment which 
might deprive the community of the benefit of 
them, 

14 The multitude of offenders on any particular occa- 

sion. 

4 On the part of the public, at any particular conjuncture: 

15 The inclmations of the people, for or agamst any 

quantity or mode of punishment; 

16. The mclmations of foreign powers 



298 PRINCIPLES OF MORALS AND LEGISLATION 

5 . On the part of the law; that is, of the pubhc for a contin- 
uance 

17 The necessity of m akin g small sacrifices, m pomt of 
proportionahty, for the sake of simphaty. 

The nicety here 28 There are some, perhaps, who, at first sight, may look 
caie7fr0m'thf~ mcety employed m the adjustment of such rules, as 

charseqfm- SO much labour lost for gross Ignorance, they will say, never 
utility troubles itself about laws, and passion docs not calculate But 

the evil of ignorance admits of cure^ ■ and as to the proposi- 
tion that passion does not calculate this, hke most of these 
very general and oracular propositions, is not true When 
matters of such importance as pain and pleasure are at stake, 
and these in the highest degree (the only matters, in short, 
that can be of importance) who is .there that docs not calcu- 
late’ Men calculate, some with less exacmess, mdeed, some 
with more but all men calculate I would not say, that even 
a madman does not calculate.* Passion calculates, more or 
less, in every man in different men, accordmg to the warmth 
or coolness of their dispositions accordmg to the firmness or 
, irntabihty of their minds according to the nature of the 

motives by which they are acted upon Happily, of all 
passions, that is the most given to calculation, from the 
excesses of which, by reason of its strength, constancy, and 
universahty, soaety has most to apprehend * I mean that which 
corresponds to the motive of pccumary interest’ so that these 
mceties, if such they are to be called, have the best chance of 
bcmg efficacious, where efficacy is of the most importance. 

* See Append at [Promulgaaon] 

* There are few madmen but what are observed to be afraid of the sttait 
waistcoat 

“ See Chap xu [Consequences], 33 



CHAPTER XV 


OF THE PROPERTIES TO BE GIVEN TO A LOT OF 
PUNISHMENT 

1. It has been shown what the rules are, which ought to he Properties are to 
observed in adjusting the proportion between the punishment 
and the offence The properties to be given to a lot of pumsh- 
ment, m every mstance, will of course be such as it stands m 
need of, in order to be capable of bemg apphed, m conformity 
to those rules the quality^ will be regulated by the quantity 

2 The first of those rules, we may remember, was, that Property l 
the quantity of pumshment must not be less, m any case, than 
what IS sufficient to outweigh the profit of the offence since, 
as often as it is less, the whole lot (unless by accident the 
deficiency should be supplied from some of the other sanc- 
tions) IS thrown away it is mefficaewus The fifth was, that 
the pumshment ought m no case to be more than what is 
required by the several other rules smee, if it be, all that is 
above that quantity is needless The fourth was, that the 
punishment should be adjusted m such manner to each 
mdividual offence, that every part of the mischief of that 
offence may have a penalty (that is, a tutelary motive) to 
encounter it otherwise, with respect to so much of the offence 
as has not a penalty to correspond to it, it is as if there were 
no pumshment m the case Now to none of those rules can a 
lot of punishment be conformable, unless, for every varia- 
tion in point of quantity, in the mischief of the species of 
offences to which it is aimexed, such lot of pumshment 
admits of a correspondent variation. To prove this, let the 
profit of the offence admit of a multitude of degrees. Suppose 
It, then, at any one of these degrees, if the pumshment be 
less than what is smtable to that degree, it will be inefficacious , 
it will be so much thrown away if it be more, as far as the 
difference extends, it will be needless, it will therefore be 
thrown away also m that case. 

The first property, therefore, that ought to be given to a 
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Equahtlily 


Punishments 
which are apt 
be deficient m 
this respect 


lot of punishment, is that of being vanable m pomt of 
quantity, in conformity to every variation which can take 
place m either the pro£t or mischief of the offence. This 
property might, perhaps, be termed, in a single word, 
variability 

3 A second property, mtimately connected with the 
former, may be styled equability It will avail but little, that 
a mode of pumshment (proper m all other respects) has been 
estabhshed by the legislator, and that capable of bemg 
screwed up or let down to any degree that can be required; 
if, after all, whatever degree of it be pitched upon, that same 
degree shall be hable, accordmg to arcumstanccs, to produce 
a very heavy degree of pam, or a very shght one, or even 
none at all In this case, as in the former, if arcumstanccs 
happen one way, there will be a great deal of pam produced 
which will be needless if the other way, there will be no pam 
at all apphed, or none that will be efficacious A pumshment, 
when liable to this irregularity, may be styled an unequable 
one when free from it, an equable one. The quantity of 
pam produced by the pumshment will, it is true, depend m a 
considerable degree upon curcumstances distmct from the 
nature of the pumshment itself upon the condition which 
the offender is m, with respect to the arcumstanccs by which 
a man’s sensibihty is hable to be influenced But the influence 
of these very circumstances will m many cases be reciprocally 
influenced by the nature of the pimishment in other words, 
the pam which is produced by any mode of pumshment, 
will be the jomt effect of the pumshment which is apphed 
to him, and the circumstances m which he is exposed to it. 
Now there are some pumshments, of which the effect may be 
hable to undergo a greater alteration by the influence of such 
foreign circumstances, than die effect of other pumshments is 
hable to undergo So far, then, as this is the case, equabihty or 
uncquabihty may be regarded as properties belongmg to the 
pumshment itself 

4. An example of a mode of pumshment which is apt to be 
’ unequable, is that of banishment, when the locus a quo (or place 
the party is bamshed from) is some determmate place appom- 
ted by the law,, which perhaps the offender cares not whether 
he ever see or no This is also the case with pecuniary, or 
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quast-peatniary punishment, when it respects some particulai 
speacs of property, which the offender may have oecn pos- 
sessed of, or not, as it may happen. All these punishments 
may be spht down mto parcels, and measured out with the 
utmost mcety: bemg divisible by time, at least, if by nothmg 
else. They are not, therefore, any of them defective m pomt 
of vanability: and yet, m many cases, this defect in pomt of 
equabihty may make them as unfit for use as if they were.^ 

5. The third rule of proportion was, that where two Properly 3 
offences come m competition, the punishment for the S^^^^ablui^^'other 
offence must be sufficient to induce a man to prefer the less.pMBiihme«u, 
Now, to be sufficient for this purpose, it must be evidently 
and umformly greater* greater, not m the eyes of some men 
only, but of all men who^are hable to be m a situation to take 
their choice between the two offences, that is, m effect, of 
all mankind In other words, the two pumshments must be 
perfeedy commensurable Hence arises a third property, which 
may be termed commensurabtluy: to wit, with reference to 
other pumshments.* 

6 But pumshments of different kinds arc m very (ew How two his of 
instances uniformly greater one than another, espeaally when^""”*J^^'^^ 
the lowest degrees of that which is ordinarily the greater, are perfectly com- 
compared with the highest degrees of that which is ordmarily ’"o^'oble 
the less , in other words, pumshments of different kmds are m 
few mstances umformly commensurable. The only certain 
and umversal means of makmg two lots of pumshment 
perfeedy commensurable, is by making the lesser an ingredient 
m the composition of the greater This may be done m cither 
of two ways i By addmg to the lesser pumshment another 
quantity of pumshment of the same kmd z By addmg to it 

1 By the English law, there are several ofTences which are punished by a 
total forfeiture of moveables, not extending to immoveables This is the case 
with suiade, and with certain species of theft and homicide In some cases, this 
IS the pnnapal pumshment in others, even the only one The consequence 
IS, that if a man's fortune happens to consist m moveables, be is rumed, if m 
immoveables, he sufiers nothmg. 

* See yiew of the Hard-Labour Bill, Lond 1778, p 100 

For the idea of this property, I must acknowledge myself mdebted to an 
anonymous letter m the St James’s Chromcle, of the 27th of September, 1777, 
the author of which is totally unknown to me If any one sho^d be deposed 
to think hghtly of the instruction, on account of the channel by 'which it was 
first commumcated, let him teU me where I can find an idea more ingemous 
or onormal 
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Charader- 
isticalness 


another quantity of a difierent kind. The latter mode is not 
less certam than the former for though one camiot always be 
absolutely sure, that to the same person a given pumshrnent 
will appear greater than another given pumshrnent, yet one 
may "be always absolutely sure, that any given pumshrnent, 
so as It does but come mto contemplation, will appear greater 
than none at all 

7 Agam Pumshrnent cannot act any farther than m as far 
as the idea of it, and of its connection with the offence, is 
present m the mind The idea of it, if not present, cannot act 
at all; and then the pumshrnent itself must be mefficaewus 
Now, to be present, it must be remembered, and to be 
remembered it must have been learnt But of all punishments 
that can be imagined, there are none of which the connection 
with the offence is either so easily ‘learnt, or so efficaaously 
remembered, as those of which the idea is already m part 
associated with some part of the idea of the offence • which is 
the case when the one and the other have some circumstance 


that belongs to them m common When this is the case with 
a pumshrnent and an offence, the punishment is said to bear 
‘ an analogy to, or to be charactertsttc of, the offence ^ Charac- 

tensticalness is, therefore, a fourth property, which on this 
account ought to be given, whenever it can convemently be 
given, to a lot of pumshrnent. 

The mode oj 8 It IS obvious, that the effect of this contrivance will be 
molt^’^nel^y greater, as the analogy is the closer The analogv will be 
characteristic, (i the closer, the more matenaP that circumstance is, which is m 
that oj retailor common Now the most material circumstance that can 
belong to an offence and a punishment m common, is the 
hurt or damage which they produce The closest analogy, 
therefore, that can subsist between an offence and the pumsh- 
ment annexed to it, is that which subsists between them when 
the hurt or damage they produce is of the same nature in 
other words, that which is constituted by the circumstance 
of identity m poult of damage ® Accordingly, the mode of 


See Montesq Esp des Loix, L xu, chap iv He seems to have the 
property of charactensUcalness m view, but that the idea he had of it was very 
indistinct, appears from the extravagant advantages he attributes to it 
’ See Chap vu [Actions], 3 

* Besides this, there are a variety of other ways m which the punishment 
may bear an analogy to the offence This will be seen by lookmg over the 
table of pumshraents 
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punishment, which of all othcn bears the closest analogy 
to the offence, is that which m the proper and exact sense of me 
word IS termed retaliation Retaliation, therefore, m the few 
cases m which it is practicable, and not too expensive, will 
have one great advantage over every other mode of punish- 
ment 

9 Agam It is the idea only of the pumshmcnt (or, m Property 5 
other words, the apparent punishment) that really acts upon the^"^ 
mmd; the pumshmcnt itself (the real punishment) acts not 
any farther than as givmg rise to that idea It is the apparent 
pumshmcnt, therefore, that does all the service, I mean m the 
way of example, which is the prmopal object.^ It is the real 
pumshmcnt that does all the mischiefs Now the ordinary and 
obvious way of mcrcasing the magmtude of the apparent 
pumshmcnt, is by increasing the magmtude of the rem The 
apparent magmtude, however, may to a certam degree be 
mcreased by other less expensive means* whenever, therefore, 
at the same time that these less expensive means would have 
answered that purpose, an additional real pumshment is 
employed, this addiaonal real pumshmcnt is needless As to 
these less expensive means, they consist, i. In the choice of a 
particular mode of pumshment, a pumshment of a particular 
quahty, mdependent of the quantity ® a In a particular set 
of solemnities distinct from the pumshmcnt itSelf, and accom- 
panying the execunon of it.* 

10. A mode of pumshment, according as the appearance of The most ^ce- 
ll bears a greater proportion to the reahty, may be said to be'“‘’^,“''’>' “-f 

1 ^ i^KT 1 ^ ^ 11 * (•‘rendering a pun^ 

the more exemplary Now as to what concerns the choice oifshment exem- 
the punishment itself, there is not any means by which a given pJarj- is by 
quantity of pumshment can be rendered more exemplary, than ^ 

by choosmg it of such a sort as shall bear an analogy to the 
offence. Hence another reason for rendermg the pumshment 
analogous to, or m other words characteristic of, the offence. 

11. Punishment, it is still to be remembered, is m itself an 6 
expense it is m itself an evil ® Accordmgly the fifth rule of 
proportion is, not to produce more of it than what is 
demanded by the other rules. But this is the case as often as 

* See Chap xia [Cases unmeet], § I, 2 note * Ib § 4 par m 

* See B I at [Punishments] * See B. 11 at. [Exeewaon] 

° Ch xiu [Cases unmeet], par lu 
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any particle of pain is produced, whicli contributes nothing 
to the eflFect proposed. Now if any mode of punishment is 
more apt than another to produce any such superfluous and 
needless pam, it may be styled unfrugal; if less, it may be 
styled frugal. Frugality, therefore, is a sixth property to be 
wished for m a mode of pumshment. 

12. The perfection of frugahty, m a mode of punishment, 
IS where not only no superfluous pain is produced on the 
part of the person punished, but even that same operation, 
by which he is subjected to pain, is made to answer the pur- 
pose of produemg pleasure on the part of some other person. 
Understand a profit or stock of pleasure of the self-regardmg 
kmd . for a pleasure of the dissocial kind is produced almost 
of course, on the part of all persons m whose breasts the 
ofience has excited the sentiment of ill- will Now this is the 


case with pecuniary pumshment, as also with such punish- 
ments of the quast-pecuniary kmd as consist m the subtraction 
of such a species of possession as is transferable from one 
party to another. The pleasure, indeed, produced by such 
an operation, is not m general equal to me pain': it may, 
however, be so m particular circumstances, as where he, from 
whom the dung is taken, is very nch, and he, to whom it is 
given, very poor’ and, be it what it will, it is always so much 
more than can be produced by any other mode of pumshment 
Exemplarity 13. The properties of exemplanty and frugahty seem to 

immediate end, though by different courses. 
Both arc occupied m diirumshmg the ratio of the real suffenng 
to the apparent, but exemplanty tends to mcrcase the apparent, 
frugahty to reduce the real 

Other properties 14 Thus much concemmg the properties to be given to 
punishments m general, to whatsoever offences they arc to be 
apphed Those which follow are of less importance, cither 
as referrmg only to certam offences m particular, or depend- 
mg upon the influence of transitory and local circumstances. 

In the first place, die four distmct ends mto which the mam 
and general end of pumshment is divisible,* may give nse 
to so many distmct properties, accordmg as any particular 
mode of punishment appears to be more pamcularly adapted 
to the C9mpassmg of one or of another of those ends. To that 


* Ib note ' See Chap xiu [Cases unmeet], par 2 note 
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of exampM, as being the pnnapal one, a p'articular property 
has akeady been adapted. There remains the three inferior 
ones of refomation, disablement, and compensation. 

15. A seventh property, therefore, to be wished for m 7 

mode of pumshment, is that of subserviency to reformation, or * 

reforming tendency. Now any pumshment is subservient to 
reformation m proportion to its quantity smce the greater the 
pumshment a man has expeneaced, the stronger is the ten- 
dency It has to create m him an aversion towards the offence 
which was the cause of if and that with respect to all offences 
alike But there are certain pumshments which, with regard 
to certain offences, have a particular tendency to produce 
that effect by reason of their quality and where this is the 
case, the pumshments in question, as apphed to the offences m 
question, will pro tanto have the advantage over all others 
This influence wiU depend upon the nature of the motive 
which is the cause of the offence the pumshment most 
subservient to reformation will be the sort of pumshment 
that is best calculated to invahdate the force of that motive 

16 Thus, m offences ongmating from the motive of ill-~^PP*''‘^ 
wiU,^ tliat pumshment has the strongest reformmg tendency, 
which is best calculated to weaken the force of Ae irasable 
affecuons. And more particularly, m that sort of offence 
which consists m an obstinate refusal, on the part of the 
offender, to do somethmg which is lawfully required of him,* 
and m which the obstinacy is m great measure kept up by his 
resentment against those who have an mterest m foremg him 
to comphance, the most efficacious pumshment seems to be 
that of confinement to spare diet 


17 Thus, also, m offences which owe their birth to the — offences 
jomt uiflucnce of mdolence and pecumary interest, that 
pumshment seems to possess the strongest reformmg ten- to pecumary 
dcncy, which is best calculated to weaken the force of the 
former of those dispositions And more particularly, m the 
cases of theft, embezzlement, and every speaes of defraud- 
ment, the mode of pumshment best adapted to this purpose 
seems, m most cases, to be that of penal labour. 

18. An eighth property to be given to a lot of pumshment 8 
m certain cases, is that of ejficacy with respect to disablement, or, 

* See B I nt [Offences saainst Tusticel. ablement 


* See Chap x [Mooves] 


‘ See B I tit [Offences against Justice]. 
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as It might be styled more bnefly, disabling efficacy. This is a 
property which may be given m perfection to a lot of punish- 
ment, and that with muoi greater certamty than the property 
of subserviency to reformation. The mconvemence is, that 
this property is apt, m general, to run counter to that of 
frugahty diere bemg, in most cases, no certain way of 
disabhng a man from doing mischief, without, at the same 
time, disabhng him, m a great measure, from domg good, 
either to himself or others The mischief therefore of the 


— iS most con- 
spicuous tn 
capital punish’- 
mmt 


offence must be so great as to demand a very considerable 
lot of pumshment, for the purpose of example, before it can 
warrant the apphcation of a pumshment equal to that which 
IS necessary for the purpose of disablement 
19 The punishment, of which the efficacy m this way is 
the greatest, is evidently that of death In this case the efficacy 
of It IS certain This accordingly is the pumshment peculiarly 
adapted to those cases m which the name of the offender, 
so long as he lives, may be sufficient to keep a whole nation 
m a flame This will now and then be the case with com- 


petitors for the sovereignty, and leaders of the factions m avil 
wars though, when apphed to offences of so questionable a 
nature, in which the question concerning enmmahty turns 
more upon success than any thing else, an infliction of this 
sort may seem more to savour of hostihty than pumshment 
At the same time this pumshment, it is evident, is in an 
emment degree mfrugal, which forms one among the many 
objections there arc against the use of it, m any but very 
extraordinary cases ^ 

Other pumsh- 20 In ordinary cases the purpose may be sufficiently 
ments m which answered by one or other of the various kinds of confinement 

It IS to be found i i i r i i i 

and bamshment of which, impnsonment is the most strict 
and efficacious. For when an offence is so arcumstanced that 


It cannot be committed but m a certam place, as is the 
case, for the most part, with offences agamst the person, 
all the law has to do, m order to disable the offender from 


committmg it, is to prevent his bemg m that place In any of 
the offences which consist m the breach or me abuse of any 
kmd of trust, the purpose may be compassed at a still cheaper 
rate, merely by forfeiture of the trust, and m general, in any 


^ See B T nt [Punishments] 
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of those Ounces which can only be committed under favour 
of some relation in which the offender stands with reference 


to any person, or sets of persons, merely by forfeiture of that 
relation: that is, of the right of contmuing to reap the advan- 
tages beloi^ing to it This is the case, for instance, with any 
of those ofiences which consist m an abuse of the pnvileges of 
marriage, or of the hberty of carrymg on any lucrative or 


other occupation. 

21 The ninth property is that of subserviency to compensa- Property 9 
tion This property of pumshment, if it be vindictive 
pensation that is m view, will, with httlc variation, be m 
proportion to the quantity if lucrative, it is the pecuhat and 
characteristic property of pccumary punishment 

22. In the rear of all these properties may be mtroducedPropfrO’ 10 
that of popularity, a very fleeting and mdetermmate kind 
property, which may belong to a lot of pumshment one 


moment, and be lost by it the next. By popularity is meant 
the property of bemg acceptable, or radier not unacceptable, 
to the bulk of the people, among whom it is proposed to be 
estabhshed In strictness of speech, it should rather be called 
absence of unpopularity for it cannot be expected, m regard to 
such a matter as pumshment, that any species or lot of it 
should be positively acceptable and grateful to the people it is 
suffiaent, for the most part, if they have no decided aversion 
to the thoughts of it Now the property of charactens- 
ticalness, above noticed, seems to go as far towards conahat- 
ing the approbation of the people to a mode of pumshment, 
as any msomuch that popularity may be regarded as a kmd 
of secondary quality, depending upon that of characteris- 
ticalncss * The use of insertmg this property m the catalogue, 

IS chiefly to make it serve by way ofmemento to the legislator 
not to mtroduce, without a cogent necessity, any mode or 
lot of pumshment, towards which' he happens to perceive 
any violent aversion entertamed by the body of the people. 

23 The effects of unpopularity m a mode of punishment Mischiefs re- 
are analogous to those of imfrugality. The unnecessary pain, r«inng from the 


* The property of charactensticalness, therefore, is useful in a mode ofCharactenstical- 
punishment in three different ways 1 It renders a mode of punishment, before ness renders a 
infliction, more easy to be borne ui mind 2 It enables it, espeaally after itiflic- punishment, 
tion, to make the stronger impression, when it is there, that is, renders it the 1 memorable 
more exemplary, 3 It tends to render if more acceptable to the people, that is, 2 exemplary 
It renders it the more popular 3 popular 
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unpopularity 0 / which denominates punishment unfrugal, is most apt to be 
diat which IS produced on the part of the offender. A portion 
among the of Superfluous pain is m like manner produced when the 
^ pumshment is unpopular: but m this case it is produced on 
Qf pcnons altogether innocent, the people at large. 
This is already one imschicf, and another is, the weakness 
which It IS apt to mtroduce mto the law When the people 
arc satisfied with the law, they volimtanly lend their assistance 
m the execution, when they are dissatisfied, they will naturally 
withhold that assistance, it is well if they do not take a positive 
part m raismg impediments This contributes greatly to the 
uncertamty of the punishment, by which, m the first mstance, 
the frequency of die offence receives an mcreasc. In 'process 
of time that deficiency, as usual, is apt to draw on an mcrease 
m magmtude: an addition of a certain quantity which other- 
wise would be needless.^ 

This property 24 This property, it is to be observed, necessarily supposes, 
ZjfTwhch'iL°'^ people, some prejudice or other, which 

legislator ought It u the busmess of the legislator to endeavour to correct. For 
to cure if the aversion to the pumshment m quesaon were grounded 
on the pnnaple of utuity, the pumshment would be such as, 
on other accounts, ought not to be employed; m which case 
Its popularity or unpopularity would never be worth drawmg 
mto question. It is properly therefore a property not so much 
of the pumshment as of the people a disposition to entertam 
an unreasonable dishke against an object which ments then 
approbation. It is the sign also of another property, to wit, 
mdolence or weakness, on the part of the legislator m suffer- 
ing the people, for the want of some mstruction, which ought 
to be and might be given them, to quarrel with their own 
mterest. Be this as it may, so long as any such dissatisfacoon 
subsists, It behoves the legislator to have an eye to it, as much 
as if It were ever so weu grounded. Every nation is liable 
to have its prejudices and its caprices, which it is the business 
of the legislator to look out for, to study, and to cure * 

Property 11 25 The eleventh and last of all the properties that seem 

Remisstbihiy jq reqmsite m a lot of pumshment, is that of remisstbdity.t 

, > See Chap xui [Cases uiuneet], $ v. 

’ See Chap xui [Cases unmeet], § iv pat iv 
' See View of the Hard Laboui Bill, p 109 
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The general presumption is, that when punishment is applied, 
punishment is needful: diat it ought to be apphed, and ^re- 
fore cannot want to be remitted. But m very particular, and 
those always very deplorable cases, it may by acadent happen 
otherwise. It may happen that punishment shall have heen 
inflicted, where, according to the mtention of the law itself. 
It ought not to have been inflicted: that is, where the suficrer 
u innocent of the offence At the time of the sentence passed 
he appeared guilty: but smee then, accident has brought his 
innocence to hght This being the case, so much of the des- 
tined pumshment as he has suffered already, there is no help 
for. The busmess is then to &ee bun from as much as is yet 
to codie But is there any yet to come? There is very httle 
chance of there bemg any^ unless it be so much as consists of 
chronical pumshment • such as imprisonment, banishment, 
penal labour, and the like So much as consists of acute 
pumshment, to wit where the penal process itself is over 
presently, however permanent the punishment may be m 
Its effects, may be considered as irremissiblc This is the case, 
for example, with whippmg, brandmg, mutilation, and 
capital pumshment The most perfectly inremissible of any 
IS capittd pumshment For though other punishments cannot, 
when they are over, be remitted, they may be compensated 
for, and although the unfortunate victim cannot be put 
into the same condition, yet possibly means may be found 
of puttmg him into as good a condition, as he would have 
been m if he had never suffered This may m general be done 
very effectually where the pumshment has been no other than 
pccumary 

There is another case in which the property of remissibihty 
may appear to be of use this is, where, although the offender 
has been justly pumshed, yet on account of some good 
behaviour of his, displayed at a time subsequent to that of the 
commencement of me punishment, it may seem expedient 
to remit a part of it. But this it can scarcely be, if the propor- 
tion of the pumshment is, m other respects, what it ought to 
be. The purpose of example is the more important object, in 
comparison of that of reformation ^ It is not very likely, that 
less punishment should be required for the former "purpose 

See Chap xm [Cates unmeet], 2 note 
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thin for the latter. For it must be rather an extraordmsuy 
case, if a pumshment, which is sufficient to deter a man who 
has only thought of it for a few moments, should not be 
sufficient to deter a man who has been feelmg it all the time. 
Whatever, then, is required for the purpose of example, must 
abide at all events, it is not any reformation on the part of the 
offender, that can warrant the remittmg of any part of it. 
if It could, a man would have nothmg to do but to reform 
immediately, and so free himself from the greatest part of 
that punishment which was deemed necessary In order, 
then, to warrant the remitting of any part of a pumshment 
upon this ground, it must first be supposed that the pumsl> 
ment at first appomted was more than was necessary tor the 
purpose of example, and consequently that a part of it was 
needless upon the whole This indeed, is apt enough to be the 
case, under the imperfect systems that are as yet on foot 
and therefore, dunng the continuance of those systems, the 
property of rcrmssibility may, on this second ground hkewise, 
as well as on the former, be deemed a useful one. But this 


would not be the case m any new-constructed system, m 
which the rule of proportion above laid down should be 
observed In such a system, therefore, the utihty of this 
property would rest solely on the former ground 
To obtain all 26. Upon takmg a survey of the vanous possible modes of 
these properties, pumshment. It Will appear cvidendy, that there is not any one 
^stl7 mixed them that possesses all the above propemes in perfection 

To do the best that can be done m the way of pumshment, it 


will therefore be necessary, upon most occasions, to compound 
them, and make them mto complex lots, each consistme of 
a number of different modes of punishment put together 
the nature and proportions of the constituent parts of each 
lot being different, according to the nature or the offence 
which It IS designed to combat 

The foregoing 27. It may not be armss to bnng together, and exhibit m 
one view, the eleven properties above estabhshed. They are 
as follows 


Two of them arc concerned m estabhshmg a proper propor- 
tion between a smgle offence and its punishment, viz. 

I. Vatnabihty. 

2 Equabihty. 



PROPERTIES GIVtN lO A LOi O. PUNlbriMEM 311 

One, in establishing a proportion, between more offences 
than one, and more punisnments than one; viz. 

3. Commensurability. 

A fourth contributes to place the pumshment m that situa- 
tion m which alone it can be efficaaous, and at the same time 
to be bestowmg on it the two farther properties of exem- 
planty and populanty, viz 

4. Charactensticalness 

Two others are concerned m excludmg all useless punish- 
ment, the one mdirecdy, by heightening the efficacy of what 
IS useful, the other m a direct way, viz 

5. Exemplanty. 

6. frugality. 

Three others contnbute severally to the three inferior ends 
of punishment; viz. 

7 Subserviency to reformation. 

8. Efficacy m disabhng 

9 Subserviency to compensauon 

Another property tends to exclude a collateral mischief, 
which a particular mode of pumshment is hable accidentally 
to produce, viz 

10 Populanty 

The rcmaimng property tends to palhatc a mischief, which 
all pumshment, as such, is hable acadentally to produce, viz. 

1 1 Remissibihty 

The properties of commensurabihty, charactensticalness, 
exemplanty, subserviency to reformation, and efficacy m 
disabling, arc more particularly calculated to augment the profit 
which IS to be made by pumshment frugahty, subserviency 
to compensation, populanty, and remissibihty, to diminish 
the expense variabihty and equabihty arc alike subservient 
to both those purposes 

28 . We now come to take a general survey of the system Connedion of 
of offences, that is, of such acts to which, on account of the 
mischievous consequences they have a natural tendency to pro- 
duce, and m the view of putting a stop to those consequences. 

It may be proper to annex a certam artifictal consequence, 
consistmg of pumshment, to be m&cted on the authors of 
such acts, accordmg to the pnnaples |ust established. 
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DIVISION OF OFFENCES 


§ I. Classes of Offences. 

he- ^ It IS necessary, at the outset, to make a distinction between 
such acts as are or may be, and such as ought to be offences. 


1 Thu chapter u an attempt to put our idea^ of ofTences mto an etSact 
method The particular uses of method arc various but the general one u, to 
enable men to undersUnd the tiungs that are the subjects of it To understand 
a thmg, IS to be acquailited with its quahaes or properties Of these properties, 
some arc common to it with other dungs , the rest, pecuhar But the qualities 
which are peculiar to any one sort of thing are few mdeed, m comparison 
with those which are common to it with other thmgs To make it known in 
respect of its difference, would therefore be domg htde, unless it were made 
known also by its genus To understand it perfecdy, a man must therefore be 
mformed of the pomts m which it agrees, as well as of those m which it dis- 
agrees, with all other thmgs When a number of objects, composing a logical 
whole, are to be considered together, all of these possessing with respect to 
one another a certam congruency or agreement denoted by a certam name, 
there u but one way of giving a perfect knowledge of their nature, and that is, 
by distnbuDng them into a system of parcels, each of them a part, either of 
some other parcel, or, at any rate, of the common whole This can only be 
done m the way of bipartition, dividing each superior branch mto two, and 
but two, immediately subordinate ones, begmnmg with the logical whole, 
dividmg that mto two parts, then each of those parts mto two others , and so 
on These first distmguished parts agree m respect of those properties which 
belong to the whole dicy differ m respect of those properties which are pecuhar 
to each To divide the whole mto more than two parcels at once, for example 
into three, would not answer the purpose, for, m fact, it is but two objects 
that the mmd can compare together exactly at the same time Thus then, let 
us endeavour to deal with offences, or rather, stnctly spcakmg, with acts 
which possess such properties as seem to mdicatc them fit to be constituted 
offences The task is arduous, and, as yet it least, perhaps for ever, above our 
force There is no speakmg of objects but by their names but the busmess of 
givmg them names has always been prior to the true and perfect knowledge 
of their natures Objects the most dissimilar have been spoken of and treated 
as if their propertiea were the same Objects the most similar have been spoken 
of and treated as if they had scarce anythmg m common Whatever dis- 
covenes may be made concerning them, how different soever their congruen- 
aes and disagreemetfts may be found to be from those which are indicated by 
then: names, it is not without the utmost difficulty that any means can be 
found out of expressmg these discovenes by a conformable set of names 
Change the import of the old names, and you ate m perpetual danger of bemg 
misunderstood mtroduce an ennie new set of names, and you are sure not 
to be understood at all Complete success, then, is, as yet at least, unattainable. 
But an attempt, though imperfect, may have its use and, at the worst, it may 
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Any act may be an offence, -which they whom the community u/hu ought 
are m the habit of obeying shall be pleased to make one: that ^ 

IS, any act which they shall be pleased to prohibit or to punish. ■ 

But, upon the prmaple of utmty, such acts alone ought to be 
made offences, as the good of the commumty requires should 
be made so 

2. The good of the community cannot require, that any act No act ought to 
should be made an offence, which is not hable, m some way 

or other, to be detrimental to the commumty. For m the case iemmmtai to , 
of such an act, all pumshment is groundless ^ the (ommumty. 

3. But if the whole assemblage of any number of mdivi- To be so, tt must 
duals be considered as constitutmg an imaginary compound *'**^^*^*‘* 
body, k commumty or pohtical state, any act J;hat is detrimental more of iu 

to any one or more of those members is, as to so much of its members 
effects, detnmental to the state 

4. An act cannot be detnmental to a state, but by bemg These may be 

detnmental to some one or more of die individuals that " 

pose It. But those mdividuals may cither be assignable^ or 
unassignable. 

5. When there is any assignable individual to whom an If assi^ble, 
offence is detnmental, that person may cither be a person 

than the offender, or the offender himself others^’ 

6 Offences that are detnmental, m the first instance, to class 1 
assignable persons other than the offender, may be termed by offaues 
one common name, offences against individuals And of these 
may be composed the ist class of offences To contrast them 
widi offences of the and and 4th classes, it may also somenmes 
be convement to style them private offences To contrast them 
at the same time with offences of the 5rd class, they may be 
styled private extra-regarding offences 

7. "N^en it appears, m general, that there are persons to Class 2. 
whom the act m question may be detrimental, but 
persons cannot be mdmdually assigned, the circle -withm 

accelerate the amval of that perfect system, the possession of which -will be 
the happiness of some maturer age Gross ignorance dc^es no difficulties; 
imperhKt knowledge finds them out, and struggles wim them- it must be 
perfect knowledge that overcomes them 

' See Chap xm. [Cases unmeet], § u 1 

' That is, either by name, or at least by desenpaon, m such manner as to Persons asstgt^- 
be suffiaently distinguished &om all others, for instance, by the circumstance able, how 
of bemg the owner or occupier of such and such goods. SecB I Dt. [Persona^ 
tion], supra, Chap xu [Consequences], 15 



Class 3 
Self-regarding 
offences 


Class 4 
Public offences 


Limits between 
private, semi- 
public, and 
public offences, 
are, strictly 
speaking, un- 
distinguishable 


314 PRJNClfU-S Or MuRALS ANO LEOiaLAiloN 

which It appears that they may be found, is either of less 
extent than that which comprises the whole commuiuty, or 
not. If of less, the persons comprised withm this lesser circle 
may be considered for this purpose as composing a body of 
themselves, comprised within, but distmguishablc firom, 
the greater body of the whole community The arcumstance 
that constitutes the umon between the members of this lesser 
body, may be either their residence within a particular place, 
or, m short, any other less exphat prmciple of union, which 
may serve to distmguish them from the remainmg members 
of the community In the first case, the act may be styled 
an offence against a neighbourhood m the second, an offence 
against a particular class of persons m the commlinity 
Offences, then, against a class or neighbourhood, may, 
together, constitute the and class of offences.^ To contrast 
them with private offences on the one hand, and pubhc on 
the other, they may also be styled semi-public offences. 

8 Offences, which m the first mstance are detrimental to 
the offender himself, and to no one else, unless it be by their 
bemg detrimental to himself, may serve to compose a third 
class To contrast them the better with offences of the first, 
second, and fourth classes, all which are of a transitive nature, 
they might be styled intransitive^ offences , but still better, self- 
regarding 

9 The fourth class may be composed of such acts as ought 
to be made offences, on account of the distant mischief which 
they threaten to bnng upon an unassignable mdefimte 
multitude of the whole number of individuals, of which the 
commumty is composed, although no particular individual 
should appear more likely to be a sufferer by them than 

' With regard to ofiences against a class or neighbourhood, it is evident, 
that the fewer the individuals are, of wbch such class is composed, and the 
narrower that neighbourhood is, the more likely are the persons, to whom 
the offence is detrimental, to become assignable, insomuch that, m some 
cases, It may be diJGcult to determine concemmg a given offence, whether it be 
an offence against mdividuals, or against a class or neighbourhood It is 
evident also, that me larger the class or neighbourhood is, the more it 
approaches to a comcidence with the greai? body of the state The three classes, 
therefore, are liable to a certain degree, to run mto one another, and be 
confounded But this is no more than what is the case, more or less, with all 
those ideaf compartments under which men arc wont to distribute objects 
for the convemence of discourse 

* See Chap, vu [Acoons], 13 
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another. These may be called public offences, or offences 
against the state. 

10. A fifth class, or appendix, may be composed of such Class 5. 
acts as, accordme to the circumstances m which they are 
committed, and more particularly accordmg to the purposes i offences by 
to which they are apphed, may be detrimental m any one 
the ways m which the act of one man can be detrimental to agait^"^si 
another These may be termed multiform, or heterogeneous 
offences.^ Offences that are m this case may be reduced to two 

’ 1 Offences by falsehood 2 Offences against trust See also par xx to The imperfec- 
XXX and par Ixvi Matuier views have suggested the feasibility, and the tions of 
means, of ndding the system of this anomalous excrescence Instead of con- guage an 
sidetiug these as so many divisions of offences, divided mto genera, correspon- obstacle to 
dent and collateral to the several genera dtstmguished by other appellanons, arrangement 
they may be considered as so many sjpeafic differences, respeenvely appbcable 
tp those genera Thus, in the case of a simple personal mjury, in the operation 
of which a plan of falsehood has been employed it seems more simple and 
more natural, to consider the offence thus committed as a parUcular species 
or modification of the genus of offence termed a simple personal injury, than to 
consider the simple personal mjury, when effected by such means, as a modifica- 
tion of the division of offences cnaded Offences through falsehood Bv this means 
the orcumstances of the intervention offabehood as an instrument, and of the 
existence of a particular obhgaaon of the nature of a trust, will be reduced 
to a par with various other classes of circumstances capable of affordmg groimds 
of modificaaon, commonly of aggravation or extenuation, to vanous genera of 
offences instance, Premeditation, and conwiracy, on the one hand, Provocation 
received, and intoxication, on the other This class will appear, but too plainly, 
as a kmd of botch in companson of the rest. But such is the fate of saence, 
and more particularly of the moral branch, the distnbuuon of thmgs must 
in a great measure be dependent on their names arrangement, the work of 
mature rcflecnon, must be ruled by nomenclature, the work of popular 
caprice 

In the book of the laws, offences must therefore be treated of as much as 
possible under their accustomed names Genencal terms, which arc in con- 
tinual use, and which express ideas for which there arc no other terms m use, 
cannot safely be discarded When any such occur, which cannot be brought 
to quadrate with such a plan of classification as appears to be most convenient 
upon the whole, what then is to be done’ There seems to be but one thmg, 
which IS, to retam them, and annex them to the regular part of the system in 
the form of an appendix Though they cannot, when entire, be made to rank 
under any of the classes established m the rest of the system, the divisions 
to which they give title may be broken down into lesser divisions, which may 
not be alike mtractable By this means, how discordant soever with the rest 
of the system they may appear to be at first sight, on a closer inspection they 
may be found conformable 

TTus must mevitably be the case with the names of offences, which are so Irregularity of 
vanous and universal in their nature, as to be capable, each of them, of domg diis class, 
whatever mischief can be done by any other kmd or kinds of offences whatso- 
ever Offences of this description may well be called anomalous 

Such offences, it is plain, cannot but show themselves equally mtractable — whuii could 
under every kind of system Upon whatever ptmaple the system be con- not be avoided 
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great heads- i Offences by fabehood: and z. Offences against 
trust ' 

§ 2 . Divisions and sub-divistons 

Dtvtsiom of 11. Let us see by what method these classes may b^ farther 
^i^Cffences dien, with regard to offences against 

against person, mdlviduals 

P) ^oporty, In the present period of existence, a man’s being and well- 

( 4 ) c^non, ^ happmess and his security, m a word, his pleasures 

(5) Person and and his immunity from pains, are all dependent, more or less, 

^operty; (6) jn the first place, upon his own person , m the next place, upon 

tation. the exterior objects that surround him These objects arc cither 

things, or other persons. Under one or other of these classes 
must evidently be comprised every sort of exterior object, by 
means of which his mterest can be affected. If then, by meajis 
of any offence, a man should on any occasion become a 
sufferer, it must be m one or other of two ways- i. absolutely, 
to wit, immediately in his o-wn person, m which case the 
offence may be said to be an offence agamst his penon, or, 
2 relatively, by reason of some material lehiaord which the 

OB any other structed, they cannot, any of them, with any degree of propnety, be confined 

plan to any one division Ifi therefore, they constitute a blemish m the present 

system, it is such a blemish as could not be avoided but at the expense of a 
greater The class they ate here thrown mto will traverse, m its subordinate 
ramifications, the other classes and divisions of the present system true, but so 
would they of any other An irregulanty, and that but a superfiaal one, is a 
less evil than contmual error and contradiction But even this shght deviation, 
which the fashion of language seemed to render unavoidable at the outset, 
we shall soon find occasion to correct as we advance For though the first great 
parcels mto which the offences of this class arc divided arc not referable, any 
of them, to any of the former classes, yet the subsequent lesser subdivisions are 
* See Chap vii [Actions], 3 and 24 

In what manner If by reason of the word relation, this part of the division should appear 
pleasure and obscure, the unknown term may be got nd of m the foUowmg manner 
pam depend up- Our ideas are denved, all of them, fi-om the senses, pleasurable and painful 
on the relation ones, therefore, among the rest consequently, from the operation of sensible 
a man bears to objerts upon our senses A man’s happiness, then, may be said to depend 
exterior objects more or less upon the relation he bears to any sensible object, when such 
object IS m a way that stands a chance, greater or less, of producing to him, or 
averting from him, pam or pleasure Now this, if at aU, it must ia m one or 
other of two ways; 1 In an actipe way, properly so called, viz by motion 
or, 2 In a passive or quiescent way, by being moved to, or aaed upon 
and m either case, either, 1 m an immediate way, by acting upon, or bemg acted 
on by, the organs of sense, without the mtervention of any other external 
ol^ect or, 2 m a more or less remote way, by acting upon, or bemg acted on by, 
some other extemal object, which (with the mtervention of a greater or leas 
number of such obiects, and at the end of more or less considerable intervals 
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before mcntioiiecl extenor objects may happen to bear, m 
the way of causality (see chap vu. Actions, par. 24) to his 
happmess. Now in as far as a man is m a way to denve either 
happiness or secunty from any object which belongs to the 
class of things, such thing is said to be his property, or at least 
he is said to have a property or an interest dierem: an offence, 
therefore, which tends to lessen the faahty he imght otherwise 
have of denvmg happmess or sccunry from an object which 
belongs to the class of thmgs, may be styled an offence against 
his property^ With regard to persons, m as far as, from objects 
of this class, a man is m a way to denve happiness or security. 
It IS in virtue of their services- m virtue of some services, 
whidh, by one sort of mducement or another, they may be 
disposed to render him.^ Now, then, take any man, by way 
of example, and the disposition whatever it may be, which he 
may be m to render you service, either has no other connec- 
tion to give birth or support to it, than the general one which 
bmds him to the whole species, or it has some other connec- 
tion more particular In the latter case, such a connection 
may be spoken of as constituting, m your favour, a kmd of 
hctiaous or mcorporeal object of property, which is styled 
your condition An offence, therefore, me tendency of which 
is to lessen the facihty you might otherwise have of denvmg 
happmess from the services of a person thus specially con- 
nected with you, may be styled an offence against your 
condition m hfe, or simply against your condition Conditions 
m hfe must evidently be as vanous as the relations by which 
they are constituted. This will be seen more particularly 
farther on. In the mean time those of husband, wife, parent, 
child, master, servant, citizen of such or such a city, natural- 

of time) will come at length to act upon, or be acted upon by, those organs 
And this IS equally true, whether the external objects in question be things or 
persons It is also equally true of pains and pleasures of the nund, as of those of 
the body all the difference is, that in the production of these, the pleasure or 
pans may result immcdutely &oni the pcrccpaon which it accompanies* m 
the production of those of the mind, it cannot result from the acnon of an 
object of sense, any otherwise than by association, to wit, by means of some 
connection which the perception has contracted with certam pnor ones, 
lodged already in the memory ■ 

See Chap x [Motives] 

* Sec Chap v [Pleasures and Pams] 15, 31 Chap x [Moaves], 39, 
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bom subject of such or such a country, may answer the 
purpose of examples. 

Where there is no such particular connection, or (what 
comes to the same thing) where the disposition, whatever it 
may be, which a man is m to render you service, is not con- 
sidered as dependmg upon such connection, but simply upon 
the good-wiH he bears to you, m such case, m order to express 
what chance you have of derivmg a benefit from his services, 
a land of fictitious object of property is spoken of, as being 
constituted m your favour, and is called your reputation. 
An offence, therefore, the tendency of which is to lessen the 
facihty you might otherwise have had of denvmg happmess 
or security from the services of persons at large, whether 
connected with you or not by any special tie, may be styled 
an offence ^amst your reputation ft appears, therefore, tliat 
if by any ofmnce an individual becomes a sufferer, it must be 
in one or other of the four points above mentioned , viz his 
person, his property, his condmon m life, or his reputation 
These sources of distmcaon, then, may serve to form so 
many subordinate divisions If any offences should be found 
to affect a person m more than one of these points at the same 
time, such offences may respectively be put under so many 
separate divisions, and such compound divisions may be 
sub-jomed to the precedmg simple ones The several divisions 
(simple and compound together) which are hereinafter 
estabhshed, stand as follows i Offences against person 
2 Offences agamst reputation 3 Offences against property 
4 Offences agamst condition 5 Offences against person 
and property together 6 Offences agamst person and reputa- 
tion together ^ 

Dtvistons oj 12 Next with regard to serai-public offences Pam, con- 
f^^Offerues reference to the time of the act from which it is 

through hable to issue, must, it is evident, be either present, past, or 
calamity fututc In as far as it is either present or past, it cannot be the 

‘ Subsequent consideration has here suggested several alterations The 
necessity of adding to property, power, m the character of a distinguishable as 
well as valuable object or subject-matter of possession, has presented itself to 
view and in regard to the ficauous entity here termed condition (for shortness 
instead of saying condition in Ufe), it has been observed to be a sort of composite 
object, compounded of property, reputation, power, and right to services For this 
composite object the more proper place was therefore at the tad of the several 
simple ones — Note by the ^itor, July, 1822 
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result of any act which comes under the desenption-of a semi- 
pubhe offence : for if it be present or past, the mdiAnduals who 
expencnce, or who have experienced, it are assignable.^ There 
remains that sort of mischief, which, if it ever come to exist 
at all, IS as yet but future* mischief, thus circumstanced, takes 
the name of danger.^ Now, then, when by means of the ict of 
any person a whole neighbourhood, or other class of persons, 
are exposed to danger, this danger must either be intentional 
on his part, or unintentional ® If unmtentional, such danger, 
when It IS converted mto actual imschief, takes the name 
of a calamity offences, productive of such danger, may be 
styled semi-public offences operating through calamity, or, more 
briefly, offences through calamity If the danger be mtentional, 
msomudhi that it might be produced, and might convert 
Itself mto actual mischief, without the concurrence of any 
calamity, it may be said to originate m mere delinquency 
offences, ^en, which, without the concurrence of any 
calamity, tend to produce such danger as disturbs the secunty 
of a local, or other subordmate class of persons, may be 
styled semt-publtc offences operating merely by delinquency, or 
more briefly, offences of mere delinquency • 

13 With regard to any farther sub-divisions, offences Suh-divtsums of 
through calamity will depend upon the nature of the several 
calamines to which man, and the several dungs that arc of mused 

use to him, stand exposed These will be considered in 
another place * 

14 Semi-public offences of mere delinquency will follow 2 Offences of 
the method of division applied to offences against mdividuals "J"' 

It will easily be conceived, that whatever pain or incon-^^'^„- 
venience any given individual may be made to suffer, to theP‘>”‘* “"'ft 
danger of that pain or mconvemence may any number of^^'j^^eoffmees 
individuals, assignable or not assignable, be exposed. Now 
there are four pomts or articles, as we have seen, in respect 
to which an individual may be made to suffer pam or 

' Supra, IV note ’ See Chap xn [Consequences] 

* See Chap vm [Intennonahty] 

* See B I at [Senu-pubhc offences] In the mean ame that ofpeshfence may 
serve as an example A man, without any mtenUon of givmg birth to such a 
calamity, may expose a neighbourhood to the danger of it, by breaking 
quarantine or violaong any of those other prevendve regulaaons which 
governments, at certain conjunctures, may find it expedient to have recourse to, 
for the purpose of guarding agamst such danser 
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inconvenience. If then, with respect to any one of them, the 
connection of causes and effects is such, that to the danger of 
suffering m that article a number of persons, who individually 
are not assignable, may, by the delmquency of one person, 
be exposed, such article will form a ground of distmcnon on 
which a particular sub-division of semi-pubhc offences may 
be estabhshed. if, with respect to any such article, no such 
effect can take place, that ground of distinction will he for 
the present unoccupied, ready, however, upon any change 
of orcumstances, or m the manner of viewmg tlie subject, 
to receive a correspondent subdivision of offences, if ever it 
should seem necessary that any such offences should be 
created. 

15 We come next to self-regardmg offences; or, more 
properly, to acts productive m the' first instance of no other 
than a self-regarding mischief, acts which, if m ^y instance 
It be thought fit to constitute them offences, will come under 
the denomination of offences against one’s self This class 
will not for the present give us much trouble For it is 
evident, that in whatever points a man is vulnerable by the 
hand of another, m the same pomts may he be conceived to 
be vulnerable by his own Whatever > divisions therefore 
will serve for the first class, the same will serve for this 
As to the questions. What acts are productive of a mischief 
of this stamp? and, among such as are, which it may, and 
which It may not, be worth while^ to treat upon the footmg of 
offences? these are pomts, the btter of which at least is too 
unsettled, and too open to controversy, to be laid down with 
that degree of confidence which is implied m the exhibition 
of propernes which arc made use of as the groundwork of an 
arrangement Properties for this purpose ought to be such as 
show themselves at first glance, and appear to belong to the 
subject beyond dispute 

16 Pubhc offences may be dis^nbuted under eleven divi- 
sions* I. Offences agamst external security, z. Offences 

' See Chip xm [Cnei unmeet], § iv 

’ In this pirt of the analysis, 1 have found it necessary to deviate in some 
degree from the rigid rules of the exhausnve method I set out with By me, 
or by some one else, this method may, perhaps, be more stnctlf pursued at 
some matilrcr period of the science At present, the benefit that might result 
from the unrelkxed observance of it, seemed so precanous, that I could not 
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against justice. 5. Offences against the preventive branch of die 
police. 4. Offences agamst the pubhc force. 5 . Offences against 
the positive increase of the national felicity. 6. Offences gainst 
the pubhc wealth. 7. Offences against population. 8. Offences 
against the national wealth 9 Offences against the sovereignty. 

10, Offences against religion, ii. Offences against the national 
interest in general. The lyay in which these several sorts of 
ofiences connect with one another, and with the interest of 
the pubhc, that is, of an unassignable multitude of the mdi- 
viduals of which that body is composed, may be thus con- 
ceived. 

17 . Mischief by which the mtercst of the pubhc as above Connection of 
defined may.be affected, must, if produced at all, be produced 
either by means of an influence exerted on the operations oiunOt mother. 
government, or by other tneaMSj'wilKourfKe' e‘X6fdOri“6flBCtr 
influence.^ To begin with the latter case; mischief, be it what 
It will, and let it happen to whom it will, must be produced 
either by the unassisted powers of the agent m question, or 
by the instrumentahty of some other agents. In the latter 
case, these agents will be either persons or things. Persons 
agam must be either not members of the commumty m 
question, or members Mischief produced by the mstrumen- 

hclp doubting whether it would pay for the delay andjtroublc Doubtless 
such a method is eminently instructive but the fatigue of foUowmg it out u 
so great, not only to the author, but probably also to the reader, that if earned 
to Its utmost length at the first attempt, it might perhaps do more disservice 
m the way of disgust, than service m the way of informanon For knowledge, 
like physic, how salutary soever in itself, becomes no longer of any use, when 
made too unpalatable to be swallowed Mean ume, it cannot but be a morbfy- 
mg circumstance to a writer, who u sensible of the importance of bis subject, 
and anxious to do it justice, to fmd himself obhged to exhibit what he perceives 
to be faulty, with any view, how mdisunct soever, of somethmg more perfect 
befor&his eyes If there he any dung new and original in this work, it is to 
the ciwustive method so often aimed at that I am mdebted for it It will, 
therefore, be no great wonder if 1 should not be able to quit it without reluc- 
tance On the other hand, the marks of sof&ess which doubtless be per- 
ceived m a mulntudc of places, are chiefly owmg to a sohatous, and not pei^ 
fectly successful, pursmt of this same m^od New instruments are seldom 
handled at 6rst with perfect case 

^ The idea of government, it may be observed, is mtroduced here witbouil 
agy pt^aMMen, The fact of rts bdng tstablidicd, I assume as notoaous^ 
and the necessity of it as alike obvious and mcontestable ObseivationI 
indicatmg ^at necessity, if any such should be thought worth lookmg at in 
this view, may be found by turmng to a passage in a former chapter, where 
they were incidentally adduced for the purpose of illustration See Chap xu) 
[Consequences], § itvii. 
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tality of persons, may accordmgly be produced by the 
instrumentality either of external or of internal adversaries. 
Now when it is produced by the agent's own unassisted 
powers, or by the instrumentahty of mtemal adversaries, 
or only by the instrumentahty of thmgs, it is seldom that it 
can show itself m any other shape (settmg aside any influence 
it may exert on the operations of government) than either 
that of an offence agamst assignable mdividuals, or that of 
an offence agamst a local or other subordmate class of persons 
If there should be a way m which mischief can* be produced, 
by any of these means, to mdividuals altogether unassignable. 
It will scarcely be found conspicuous or important enough to 
occupy a title by itself it may accordmgly be referred'to the 
miscelianeous head of offences against the national interest in 
general ^ The only mischief, of any considerable account, 
which can be made to impend mdiscnmmately over the whole 
number of members m the commumty, is that complex kmd 
of mischief which results from a state of war, and is produced 
by the mstrumentahty of external adversanes, by their bemg 
provoked, for mstance, or mvited, or encouraged to mvasion. 
In this way may a man very well bniig dovm a mischief, 
and that a very heavy one, upon the whole commumty m 
general, and that without takmg a part m any of the mjunes 
which came m consequence to be offered to particular 
mdividuals. 

Next with regard to the mischief which an offence may 
brmg upon the pubhc by its influence on the operations of 
the government This it may occasion either, i In a more 
immediate way, by its influence on those operations themselves : 
z. In a more remote way, by its influence on the instruments 
by or by the help of which those operations should be per- 
formed or 3 In a more remote way stiU, by its influence 
on the sources from whence such instruments are to be derived. 
First then, as to the operations of eovemment, the tendency 
of these, m as far as it is conformable to what on the prmciplc 

I See infra, liv note Even this head, ample as it is, and vague as it may seem 
to be, will not, when examined by the prmciple of utility, serve, any more 
than another, to secrete any offence which has no title to be placed there To 
show the pam or loss of pleasure which is likely to ensue, u a problem, which 
before a legislator can justify himself in adding the act to the catalogue of 
offences, he may m this case, as in every other, be called upon to solve 
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of Utility It ought to be, is in every case either to avert 
mischief from the community, or to make an addition to the 
sum of positive good.^ Now mischief, we have seen, must 
come either from external adversaries, from mtemal adver- 
saries, or from calamities With regard to mischief from 
external adversaries, there requires no further division. As to 
mischief from mtemal adversaries, the expedients employed for 
avertmg it may be distmguished mto such as may be apphed 
before the discovery of any mischievous design m particular, 
and such as cannot be employed but m consequence of the 
discovery of some such design . the former of these are 
commonly referred to a branch which may be styled the 
preventive branch of the police, the latter to that of justice * 
Secondly, As to the instruments which government, whether 
m the avertmg of evil or m the producmg of positive good, 

^ For examples, see infra, hv note This branch of the business of govern- 
ment, a sort of work of supererogaaon, as it may be called, in the calendar of 
political duty, is comparanvely but of recent date It is not for this that the 
untutored many could have originally submitted themselves to the dominion 
of the few It was the dread of evil, not the hope of good, that first cemented 
soacaes together Neccssanes come always before luxunes The state of 
language marks the progress of ideas Time out of mind the inihtary depart- 
ment hu had a name so has that of justice the power which occupies itself m 
preventmg mischief, pot nil Lately, and that but a loose one, the pohee for 
the power which takes for its object the mtroduenon of positive good, no 
pecuhar name, however madequate, seems yet to have been devised 

® The_ funcuons of jusuce, and those of the pohee, must be apt in many 
points to fun ont^ Ii:it0''an3flier ^specially as the business would be very badly 
managed if the same persons, whose more paracular duty it is to act as officers 
of the police, were not upon occasion to act m the capacity of officers of 
justice The ideas, however, of the two funcuons may suJJ be kept distinct 
and I see not where the hnc of separanon can be drawn, unless it be as above 

As to the word police, though of Greek extracuon, it seems to be of French 
growth It is from France, at least, that it has been imported into Great Bncam, 
where it still retains its foreign garb in Germany, if it did not originate there, 
it has at least been naturalized. Taken all together, the idea belonging to it 
seems to be too mulafanous to be suscepable of any smglc defimtion 
Want of words obliged me to reduce the two branches here specified into one. 
Who would have endured in this place co have seen two such words as che 
phthano-paranomte or ertme-prevenung, and the phthano-symphonc or calamity- 
preventing, branches of the pohee? the inconveniences of uniting the two 
branches under the same denommation, are, however, the less, inasmuch as 
the operations requisite co be performed for the two purposes will in many 
cases be the same Ocher functions, commonly referred to the head of pohee, 
may be referred either to the head of that power which occupies itself m 
promotmg m a posiave way the mcrease of the nauonal fehaty, or of that 
which employs itself in the management of the public wealth See infra, 
liv o ■ 
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can have to work with, these must he cither persons or things. 
Those which are destmed to the particular function of 
guarding against mischief from adversaries m general, but 
more particularly from external adversaries,^ may be dis- 
tmgmshcd from the rest under the collective appellation of 
the public military force, and, for conciseness’ sake, the military 
force The rest may be characterised by the collective appella- 
tion of the public wealth Thirdly, with regard to the sources 
or funds from whence these instruments, howsoever apphed, 
must be denved, such of them as come under die denomina- 
tion of persons must be taken out of the whole number of 
persons that are m the commumty, that is, out of the total 
population of the state so that the greater the population, the 
greater may cceteris paribus be this branch of the pubhc wealth, 
and the less, the less. In hke manner, such as come under the 
denomination of things may be, and most of them commonly 
are, taken out of the sum total of those things which are the 
separate properties of the several members of the commumty 
the sum of which properties may be termed the national 
wealth'^ so that the greater the national wealth, the greater 
aeteris paribus may be this remaining branch of the pubhc 
wealth, and the less, the less It is here to be observed, that 
if the influence exerted on any occasion by any mdividual 
over the operations of the government be pcrmcious, it must 

* It 15 from abroad that those pcnucious enterpnses arc most apt to onginatc, 
which come backed with a greater quantity of physical force than the persons 
who arc m a more paracular sense the officers of justice arc wont to have at 
their command Mischief, the perpetranon of which is ensured by a force of 
Such magmtude, may thetefore be looked upon m general as the work of 
external adversaries Accordingly, when the peisons by whom it is perpetrated 
are m such force as to bid defiance to the ordinary efforts ofjusncc, they loosen 
themselves from their original denomination in proportion as they increase 
in force, till at length they are looked upon as being no longer members of the 
state, but as standing altogether upon a foonng with external adversaries 
Give force enough to robbery, and it swells mto rcbclhon give permanence 
enough to rebcUion, and it settles into hostility 

* It must be confessed, that in common speech the distinction here 
cstabhshed between the pubhc wealth and the national wealth u but in- 
differently settled nor is this to be wondered at, the ideas themselves, though 
here necessary to be distmguished, being so frequently convertible But I am 
mistaken if the language will furnish any other two words that would express 
the distincaon better Those in quesaon will, I imagme, be allowed to be 
thus far lycll chosen, that if they were made to change their places, the import 
given to them would not appear to be quite so proper as that winch is given 
to them as they stand at present 



DIVISION OF OFFENCES 



be m one or other of two ways: i. By causing, or tending to 
cause, operations not to be performed which ought to be 
performed, m other words, oy impeding the operations of 
government. Or, 2 By causmg operations to be performed 
which ought not to be performed; m other words, by mis- 
directing them Lastly, to the total assemblage of the persons' 
by whom the several pohtical operations above mentioned 
come to be performed, we set out with applymg the collec- 
tive appellation of the government. Among these persons 
there c'ommonfy^ is some one person, or body of persons whose 
office It IS to assign and distribute to the rest their several 
departments, to determine the conduct to be pursued by each 
in the* performance of the particular set of operations that 
belongs to him, and evpn upon occasion to exercise his 
function m his stead Where there is any such person, or 
body of persons, he or it may, according as die turn of the 
phrase requires, be termed the sovereign, or the sovereignty. 
Now It IS evident, that to i m pede or misdirect tho o per a t i oiM 
of the sovereign, as here described, may be to impede or 
misdirect the operations of the several departments of govern- 
ment as described above. 

From this analysis, by which the connection between the 
several above-mentioned heads of offences is exhibited, we 
may now collect a defimtion for each article By offences 
against external security, we may understand such offences 
whereof the tendency is to bring upon the pubhc a mischief 
resultmg from the hostihttcs of foreign adversaries By 
offences against justice, such offences whereof the tendency is 
to impede or misdirect the operations of that power which is 
employed m the busmess of guarding the pubhc agamst the 
mischiefs resultmg from the delmquency of mtemal adver- 
saries, as far as it is to be done by expedients, which do not 
come to be apphed m any case till after the discovery of some 
particular design of the sort of those which they arc calculated 
to prevent By offences against the preventive branch of the police, 
such offences whereof the tendency is to impede or misdirect 

1 I should have been a&aid to have said ntcessanly In the United Provinces, 
in the Helvetic, or even in the Germanic body, where is that one assembly 
m which an absolute power over the whole resides? where was there in the 
Roman Commonwealth ? I would not undertake for certam to find an answer 
to all these questions 
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the operations of that power which is employed m guardmg 
against mischiefs resultmg from the dehnquency of mtemd 
adversaries, by expedients that come to be applied beforehand, 
or of that which is employed m guardmg agamst the mischiefs 
that might be occasioned by physical calamities By offences 
against the public force, such offences whereof the tendency 
IS to impede or misdirect the operations of that power which 
IS destmed to guard the public from the mischiefs which may 
result from the hostihty of foreign adversaries, and, m case 
of necessity, in the capacity of mimsters of^justicc, from 
mischiefs of the number of those which result from the dchn- 
quency of mtemal adversanes 
By offences against the increase of the national felicity, such 
offences whereof the tendency is to impede or misapply the 
operations of those powers that are employed m the conduct- 
mg of various estabhshments, which are calculated to make, 
m so many different ways, a positive addition to the stock of 
public happmess By offences against the public wealth, such 
offences whereof the tendency is to dimmish the amount or 
misdirect the apphcaoon of the money, and other arncles of 
wealth, which Ae government reserves as a fund, out of 
which the stock of instruments employed m the service 
above mentioned may be kept up By offences against popula- 
tion, such offences whereof the tendency is to dimimsh the 
numbers or impair the pohtical value of the sum total of 
the members of the community By offences agamst the 
national wealth, such offences whereof the tendency is to 
dimmish the quantity, or impair the value, of the things 
which compose the separate properties or estates of the several 
members of the commumty. 

Conneetion of 18 In this deduction. It may be asked, what place is left for 
rel^M presently For combatmg the 

the foregoing Various kmds of offences above enumerated, that is, for com- 
o"es batmg all the offences (those not excepted which we are now 

about considermg) which it is m man’s nature to commit, 
ahe state has two great engines, punishment and reward pumsh- 
fnent, to be apphed to all, and upon all ordmary occasions* 
feward, to be apphed to a few, for particular purposes, and 
ilpon extraordmary occasions But whether or no a man 
has done the act which renders him an obicct meet for pumsh- 
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ment or reward, the eyes of those, whosoever diey be, to 
whom the management of these cngmes is entrusted cannot 
always see, nor, where it is punishment that is to be adminis- 
tered, can their hands be always sure to reach him. To supply 
these defiacncies m pomt of power, it is thought necessary, 
or at least useful (without wmch die truth of the docmne 
would be nothing to the purpose), to inculcate mto the mmds 
of the people the belief of the existence of a power apphcable 
to the same purposes, and not hable to the same deficiencies* 
the power of* supreme mvisible bemg, to whom a disposition 
of contributing to the same ends to which the several mstitu- 
tions already mentioned are calculated to contribute, must for 
this purpose be ascribed It is of course expected that this 
power will, at one time or other, be employed m the pro- 
moting of those ends and to keep up and strengthen this 
expectation among men, is spoken of as bemg the employment 
of a kmd of allegorical personage, feigned, as before,^ for 
convenience of discourse, and styled religion To dimimsh, 
then, or misapply the influence of rehgion, is pro tanto to 
dimmish or misapply what power the state has of combatmg 
with effect any of the before-enumerated kinds of offences; 
that IS, all lands of offences whatsoever. Acts that appear 
to have this tendency may be styled offences against rehgion. 
Of these then may be composed the tenth division of the class 
of offences agamst the state * 

^ See par xvii with regard to justice 

* It may be observed, that upon this occasion I consider religion in no other 
light, than in respect of the influence it may have on the happiness of the 
present life As to the effects it may have m assuring us of and preparing us for 
a better life to come, this is a matter which conies not withm the cognizance 
of the legislator Sec tit (Offences against religion] 

I say offences against religion, the fictiaous entity not offences against God, 
the real being For, what sort of pain should the act of a feeble mortal occasion 
to a being unsusceptible of pam? How should an offence affect him ? Should it 
be an offence against his person, his property his reputation, or his condiQon? 

It has commonly been the way to put offences agamst rehgion foremost. 
The idea of precedence is naturally enough connected with that of reverence. 
’E« Aids But for expressing reverence, there are other methods 

enough that are less equivocal And in pomt of method and perspicuity, it is 
evident, that with regard to offences against religion, neither the nature of the 
mischief which it is their tendency to produce, nor the reason there may 
be for pumshing them, can be understood, but from the consideration of the 
several mischiefs which result &om Che several other sorts of offices In a 
political view, it is only because those others are mischievous, that ofiences 
agamst rehnon are so too 
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Connection of 19 If there be any acts which appear hable to aflfect the 
offences against qj. of abovc ways, by Operating in 

interest in prejudice 01 the external security ot the sute, or ot its internal 

general with security; of the pubKc force, of die increase of the national 

^ fchcity; of the pubhc wealth, of the national population; of 

the national wedth; of the sovereimty, or of rehgion; at the 
same time that it is not clear m which of all these ways they 
will affect It most, nor but that, accordmg to contmgencies, 
they may affect it m one of these ways only or in another; 
such acts may be collected together under a miscellaneous 
division by themselves, and styled offences against the national 
interest in general. Of these then may be composed the eleventh 
and last division of the class of offences against the state/ 
Suh-divtstons of 20. We Come now to class the fifth consistmg of multiform 
^ath These, as has lieen already mtimatcd, are either 

Divisions of offences hy falsehood, or offences concermng trust Under the 

offences hy head of offences by falsehood, may be comprehended, i 

falsehood Simple falsehoods a Forgery j Personation 4 . Perjury.^ 

Let us observe m what particulars these four bnds of false- 
hood agree, and m what they differ. 

Offtnces by 21 Offences by falsehood, however diversified m other 
^whau^’ particulars, have this m common, that they consist m some 

with one^anf”' abuse of the faculty of discourse, or rather, as we shall see 
other hereafter, of the faculty of influencing the sentiment of behef 

m other men,* whether by discourse or otherwise The use 
of discourse is to influence behef, and that m such manner as 
to give other men to understand that things are as they are 

' Jhis division of falsehoods, it is to be observed, is not regularly drawn 
out that being what the nature of the case will not here admit of Falsehood 
may be infimtely diversified m other ways than these In a particular case, for 
instance, simple falsehood when uttered by writing, is distmguished from the 
same falsehood when uttered by word of mouth, and has had a particular 
name given to it accordmgly I mean, where it strikes against reputation, 
m which case, the instrument it has been uttered by has been called a libel 
Now It IS obvious, that in the same manner it might have received a distmct 
name m all other cases where tt is uttered by wntiiig But there has not 
happened to be any thing in particular that has disposed mankmd m those 
cases to give it such a name The case is, that among the infimty of circum- 
stances by which it might have been diversified those which constitute it a 
hbel, happen to have engaged a peculiar share of attention on the part of the 
iiuntutors of language either in virtue of the influence which these circum- 
stances have on the tendency of the act, or m virtue of any particular degree of 
force with 'which on any other account they may have disposed it to strike 
upon the imagmation . " 

* SeeB I ttt [Falsehoods! 
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really. Falsehoods, of whatever kind they be, agree ui this: 
that they give men to understand that things are otherwise 
than as in reality they are. 

22. Personation, forgery, and petjury, are each of them— 1 « what they 
distmguished from other modes of uttering falsehood by*-^ 
certam speaal circumstances. When a falsehood is not 
accompamed by any of those arcumstances, it may be styled 
simple falsehood. These circumstances are, i. The form m 
which the falsehood is uttered a The circumstance of its 


relating or not to the identity of the person of him who utters 
It 3 The solemnity of the occaston on which it is uttered ^ 
The particular application of these distinctive characters may 
more'commodiously be reserved for another place ® 


23 We come now tq the sub-divisions of offences by Sub-Jivinons oj 
falsehood These will brmg us back mto the regular track of 
analysis, pursued, without deviation, through the four ietammei by 
ceding classes dwtstons of 

By whatever means a mischief is brought about, whether 
falsehood be or be not of the number, the mdividuals hable to 


be affected by it must either be assignable or unassignable. 
If assignable, there are but four material articles m respect to 
which they can be affected to wit, their penons, their pro- 
perties, their reputations, and their condiaons m life. The case 
IS the same, if, though unassignable, they are compnsable m 
any class subordinate to that which is composed of the whole 
number of members of the state If the falsehood tend to the 


detnment of the whole state, it can only be by operatmg m 
one or other of the characters, which every act that is an 
offence against the state must assume , viz , that of an offence 
against external secunty, against justice, against the preventive 
branch of the police, agamst the pubhc force, against the 
increase of the national feliaty, agamst the public wealth, 
against the national population, against the national wealth, 
against the sovereignty of the state, or agamst its rehgion. 


* There are two other arcumstances soil more material, viz, 1. The 
parties whose interest is affected by the falsehood 2 The pomt or article m 
which that interest is affected These arcumstances, however, enter not into 


the composition of the genencal character. Their use is, as we ^all see, to 
characterize the several speaes of each genus See B 1 ot [Falsehoods! 

1 p ^ 
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Offentes of this 
class in some in- 
stances change 
their names, tn 
others not 


A trust — what 


24. It IS the common property, then, of the offences that 
belong to this division, to run over the same ground that is 
occupied by those of the precedmg classes. But some of them, 
as we shall see, are apt, on various occasions, to drop or 
change the names which brmg them under this division' this 
IS chiefly the case with regard to simple falsehoods Others 
retain their names unchanged, and even thereby supersede 
the names which would otherwise belong to the offences 
which they denominate this is chiefly the case with regard 
to personation, forgery, and perjury When* this circum- 
stance then, die arcumstance of faJsehood, mtervenes, in 
some cases the name which takes the lead is that which 
mdicates the offence by its effect, m other cases, it r.. that 
which mdicates the expedient or instrument as it were by 
the help of which the offence is committed. Falsehood, take 
It by Itself, consider it as not bemg accompanied by any other 
material circumstances, nor therefore productive of any 
material effects, can never, upon the principle of utihty, con- 
stitute any offence at all Combmed with other circumstances, 
there is scarce any sort of pernicious effect which it may not 
be instrumental m producing It is therefore rather m com- 
pliance with the laws of language, than in consideration of 
the nature of the things themselves, that falsehoods are made 
separate mention of under the name and in the character of 
distinct offences All this would appear plam enough, if it 
were now a time for entenng mto particulars but that is 
what cannot be done, consistendy with any pnnciple of order 
or convemence, until the mferior divisions of those other 
classes shall have been previously exhibited 
25 We come now to offences agamst trust A trust is, 
where there is any particular act which one party, m the 
exercise of some power, or some rtght,^ which is conferred on 


Power and * Powers, though not a species of nghts (for the two sorts of fictitious 
nght, why no entities, termed a power and a right, are altogether disparate) ate yet so far 
complete defini- included under nghts, that wherever the word power may be em^oyed, the 
tion IS here word right may also be employed The reason is, that wherever you may speak 
given oj them of a person as havmg a power, you may also speak of him as havmg a right 
to such power but the converse of this proposition does not hold good 
there are cases in which, though you may speak of a man as having a right, 
you cannot speak of him as having a power, or in any other way make any 
mention of that word On vanous occasions you have a right, for instance, to 
the services of the magistrate but if you are a private person, you have no 
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him, IS bound to perform for the benefit of another. Or, 
more fully, thus- A party is said to be mvested with a trust, 

power over him- all the power is on his side This bong the case, as the word 
right was employed, the word power might perhaps, without any defiaency 
m the sense, have been omitted On the present occasion however, as in speak- 
mg of trusts this word is commonly made more use of than the word right, 
It seemed most eligible, for the sake of perspicuity, to insert them both 

It may be expected that, since the word trust has been here expounded, the 
words power and right, upon the meaning of which the exposition of the word 
trust 15 made to depend, should be expounded also and certain it is, that no 
two words can stand more m need of it than these do Such exposition I 
accordingly set 'about to give, and indeed have actually drawn up but the 
details into which I found it necessary to enter for this purpose, were of such 
length as to take up more room than could consistently be allotted to them in 
this place With respect to these words, therefore, and a number of others, 
such as possession, title, and the like, which in point of import are inseparably 
connected with them, instead of exhibiting the exposition itself, I must content 
myself with giving a general idSa of the plan which I have pursued m framing 
It and as to every thing else, I must leave the import of them to rest upon 
whatever footing it may happen to stand upon m the apprehension of each 
reader Power and nght, and the whole tnbe of ficntious entities of this stamp, 
arc all of them, in the scnic which belongs to them in a book ofjunsprudence 
the results of some manifestation or other of the legislator’s will with respect 
to such or such an act Now every such manifestation is either a prohibioon, 
a command, or their respective negations, viz a permission, and the declara* 
non which the legislator makes of his will when on any occasion be leaves 
an act uncomriianded Now, to render the expression of the rule more con- 
ase, the commanding of a positive aa may be represented by the prohibmon 
of the negative act which is opposed to it To know then how to expound a 
nght, carry your eye to the act which, m the arcumstances in question, would 
be a violation of that right the law creates the right by prohibiting that act 
Power, whether over a man’s own person, or over other persons, or over 
things, IS constituted in the first instance by permission but in as far as the law 
takes an active part m corroborating it, it is created by prohibiDon, and by 
command by prohibiuon of such acts (on the part of other persons) as arc 
judged mcoinpaublc with the exercise of it, and upon occasion, by command 
of such acts as arc judged to be necessary for the removal of such or such 
obstacles of the number of those which may occur to impede the exerasc of it 
For every right which the law confers on one party, whether that party be 
an individual, a subordinate class of individuals, or the public, it thereby imposes 
on some other party a duty or ol'ligation But there may be laws which com- 
mand or prohibit acts, that is, impose duties, without any other view than the 
benefit of the agent these generate no nghts dunes, therefore, may be either 
extra~regarJing or self-regarding extra-regarding have nghts to correspond to 
them self-regarding, none 

That the exposition of the words power and right must, in order to be correct, 
enter into a great vanety of details, may be presently made appear One 
branch of the system of nghts and powers, and but one, are those of which 
property is composed to be correct, then, it must, among other dungs, be 
appLcable to the whole tnbe of modidcaaons of which property is susceptible 
But the commands and prohibitions, by which the powers and rights that com- 
pose those several modificanons are created, arc of many different forms 
to compnsc the exposition in quesuon within the compass of a simrle para- 
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when, being invested with a power, or with a right, diere is a 
certain behaviour which, in the exerase of that power, or 
of that nght, he is bound to maintain for the benefit of some 
other party In such case, the party first mentioned is styled 
a trustee , for the other party, no name has ever yet been found : 
for want of a name, there seems to be no other resource than 
to give a new and more extensive sense to the word beneficiary, 
or to say at length the party to be benefited ^ 

graph, would therefore be impossible to take as many paragraphs for it as 
would be necessary, m order to exhibit these different forms, would be to 
engage in a detail so ample, that the analysis of the several possible speaes of 
property would compose only a part of it This labour, uninvitmg as it was, 
I have accordmgly undergone but the result of it, as may well be imtgmed, 
seemed too volununous and minute to be exhibited in an outline hke the 
present. Happily it is not necessary, except o^y for the saenDiic purpose of 
arrangement, to the understanding of any thing that need be said on the penal 
branch of the art of legislation In a work which should treat of the avil 
branch of that art, it would find us proper place and m such a work, if con- 
ducted upon the plan of the present one, it would be indispensable Of the 
hmits which seem to separate the one of these branches from the other, a pretty 
ample description will be found m the next chapter from which some further 
Lghts respectmg the course to be taken for developing the noDons to be 
annexed to tbe words nghi and power, may mndent^y be collected See m 
particular, § 3 and 4 See also par 55 of the present chapter 
I might have cut this matter very short, by proceeding m the usual strain , 
and saying, that a power was a faculty, and that a right was a pnvilege, and 
so on, following the beaten track of definition But the inanity of such a 
method, in cases like the present, has been already pointed ouP a power is 
not a — any thing neither is a nght a — any thing the case is, they have neither 
of them any supenor genus these, together with duty, obligation, and a muln- 
tude of others of the same stamp, bemg of the number of those fictitious 
ennties, of which the import can by no other means be illustrated than by 
showing the relation which they bear to real ones 
^ The first of these parties is styled in the law language, as well as in 
common speech, by the name here given to him The other is styled, in the 
techmeal language of the English law, a cestuy que trust in common speech, as 
we have observed, there is. unfortunately, no name for him As to the law 
phrase, it is antiquated French, and though complex, it is still cUipncal, and to 
the highest degree obscure The phrase m full length would run m some such 
manner as this cestuy al use de qui le trust est crU he to whose use the trust or 
benefit is created In a particular case, a cestuy que trust u called by the Roman 
law, fidei-commissanus In mutation of this, I have seen him somewhere or 
other called m English a fide-commtUee This term, however, seems not very 
expressive A fide-committee, or, as it should have been, a fidei~cotntmttee, 
seems, Ltcrally speaking, to mean one who is committed to the good faith of 
another Good faith seems to consist in the keeping of a promise But a trust 
may be created without any promise m the case It is indeed common enough 
to exact a promise, m order the more effectually to obhge a man to do that 
which he is made to promise he will do But this is merely an accidental 

“ Sec Fragment of Government, Chap v $ 6, note 
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The trustee is also said to have a trust conferred or imposed 
upon him, to be invested with a trust, to have had a trust given 
him to execute, to perform, to discharge, or to fulfil. The 
party to be benefited, is said to have a trust established or 
created m his favour; and so on through a variety of other 
phrases. 

26. Now It may occur, that a trust is oftentimes spoken o£ Offences against 
as a speaes of condition that a trust is also spoken of as a 
species o( property and that a condition itself is also spoken of «;))/ rimked 
m the same light It may be thought, therefore, that m the“'“*" separau 
first class, the division of offences ^amst condition should 
have been mcluded under that of the offences against property: 
and that at any rate, so much of the fifth class now before us as 
contams offences agamst trust, should have been mcluded 
under one or other of those two divisions of the first class. 

But upon examination it will appear, that no one of these 
divisions could with convemence, nor even perhaps with 
propriety, have been mcluded under cither of the other two. 

It wiU appear at the same time, that there is an mtimate 
connection subsistmg amongst them all" insomuch that of the 
hsts of the offences to which they are respectively exposed, 
any one may serve m great measure as a model for any other. 

There are certam ofenccs to which all trusts as such arc 
exposed to all these offences every sort of condition will be 

circvunstance A trust may be created without any such thing What is it 
that constitutes a legal obbgation m any case’ A command, express or virtual, 
together with pumshment appointed for the breach of it By the same means 
may an obhganon be constituted in this case as well as any other Instead of 
the word beneficiary, which I found it necessary to adopt, the sense would be 
better expressed by some such word as beneficiendary (a word analagous in 
Its formation to referendary), were it such an one as the ear could bring 
itself to endure This would put it more effectually out of doubt, that the 
patty meant was the party who ou^hl to receive the benefit, whether he 
actu^y receives it or no whereas the word beneficiary might be understood to 
mamate, that the benefit was actually receiv^ while in offences against 
trust the mischief commonly is, that such benefit is reaped not by the person 
It was designed for, but by some other for instance, the trustee 

’ It IS for shortness’ sake that the proposition is stated as it stands in the text 
If cnacally examined, it might be found, perhaps, to be scarcely justifiable 
by the laws of language For the fictmous entities, charactenzed by the two 
abstract terms, trust and condition, are not subaltemate but disparate To speak 
with perfect precision, we should say that he who u invest^ with a trust is, 
on that account, spoken of as bemg mvested with a condmon viz the condw 
tion of a trustee We speak of the condition of a trustee as we speak of the 
Cr nf a ' or * f' ’ “r 
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found exposed at the same time that particular speaes of the 
offences against trust will, upon their apphcation to particular 
conditions, receive different particular denominations. It 
will appear also, that of the two groups of offences mto which 
the hst of those against trust will be found naturally to divide 
Itself, there is one, and but one, to which property, taken m 
Its proper and more confined sense, stands exposed and that 
these, m their apphcation to the subject of property, will be 
found susceptible of distmct modffications, to which the 
usage of language, and the occasion there is for distmguishmg 
them m pomt of treatment, make it necessary to find names 
In the first place, as there are, or at least may be (as we shall 
see) conditions which are not trusts,^ so there arc trusts of 
which the idea would not be readily and naturally under- 
stood to be mcluded under the word condition add to which, 
that of those conditions which do mclude a trust, the greater 
number mclude other mgredicnts along with it so that the 
idea of a condition, if on the one hand it stretches beyond the 
idea of a trust, docs on the other hand fall short of it. Of the 
several sorts of trusts, by far the most important arc those m 
which it IS the pubhc that stands m the relanon of beneficiary 
Now these trusts, it should seem, would hardly present them- 
selves at first view upon the mention of the word condition 
At any rate, what is more matenal, the most important of 
the offences agamst these kmds of trust would not seem to be 
mcluded imdcr the dcnommation of offences agamst condi- 
tion The offences which by this latter appellation would be 
brought to view, would be such only as seemed to affect the 
mterests of an mdividual of him, for example, who is con- 
sidered as bemg mvested with that condition But m offences 
against pubhc trust, it is the influence they have on the interests 
of the pubhc that constitutes by much the most material part 
of their pernicious tendency the influence they have on the 
mterests of any mdividual, the only part of their influence 
which would be readily brought to view by the appellation 
of offences agamst condition, is comparatively as nothing. 
The word trust directs the attention at once to the mterests 
of that party for whom the person m question is trustee: 
which party, upon the addition of the epithet pubhc, is 

' Infr- 55 
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immediately imderstood to be the body composed of the 
whole assemblage, or an mdefinite portion of the whole assem- 
blage of the members of the state. The idea presented by the 
words public trust is clear and unambiguous it is but an obscure 
and ambiguous garb that that idea could be expressed m by 
the words public condition. It appears, therefore, that the 
pnnapal part of the offences, mcluded under the denoimna- 
tion of offences agamst trust, could not, commodiously at 
least, have been included under the head of ofifences against 
condition. > 

It IS evident enough, that for the same reasons neither could 
they have been mcluded under the head of offences against 
property It would have appeared preposterous, and would 
nave argued a total inattention to the leading prmaple of the 
whole work, the prmciple of utihty, to have taken the most 
mischievous and alartmng part of the offences to which the 
pubhc stands exposed, and forced them mto the hst of 
offences agamst the property of an individual, of that mdivi- 
dual, to wit, who ui that case would be considered as havmg 
m him the property of that pubhc trust, which by the offences 
m question is affected. 

Nor would It have been less improper to have mcluded 
conditions, all of them, under the head of property and 
thereby the whole catalogue of offences against condition, 
under the catalogue of offences against property. True it is, 
that there arc offences against condition, which perhaps with 
equal propnety, and without any change in their nature, might 
be considered m the light of offences against property so 
extensive and so vague are the ideas that are wont to be 
annexed to both these objects But there are other offences 
which though witli unquestionable propnety they might be 
referred to the head of offences agamst condition, could 
not, without the utmost violence done to language, be forced 
under the appellation of offences agamst property. Property, 
considered with respect to the propnetor, imphes mvariably 
a benefit, and nothmg else whatever obhgations or burtliens 
may, by accident, stand annexed to it, yet m itself it can never 
be otherwise than beneficial. On the part of the proprietor 
It IS created not by any commands that are laid on him, but 
by his being left free to do with such or such an article as he 
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likes. The obhgattons it is created by, are in every instance 
laid upon other people. On the other hand, as to conditions, 
there are several which are of a mixed nature, importing as 
well a burthen to him who stands mvested with them as a 
benefit: which mdeed is the case with those conditions which 
we hear most of under that name, and which make the 
greatest figure 

There are even conditions which import nothing but 
burthen, without any spark of benefit Accordmgly, when 
between two parties there is such a relation, that one of them 
stands m the place of an object of property with resTCct to 
the other, the word property is apphed only on one side, but 
the word condition is apphed alike to both it is but >one of 
them that is said on that account to be possessed of a property; 
but both of them are ahke spoken of as being possessed of or 
bemg invested with a condition it is the master alone that is 
considered as possessmg a property, of which the servant, m 
virtue of the services he is bound to render, is the object' 
but the servant, not less than the master, is spoken of as possess- 
mg or bemg mvested with a condmon 

The case is, that if a man’s condition is ever spoken of as 
constituting an article of his property, it is m the same loose and 
mdefkute sense of the word m which almost every other 
offence that could be imagmed might be reckoned mto the 
list of offences against property If the language indeed were 
m every mstance, m which it made use of the phrase, object of 
property, perspicuous enough to pomt out under that appella- 
tion the material and really existent body, the person or the 
thing m which those acts termmate, by the performance of 
which the property is said to be enjoyed, if, m short, m the 
import given to the phrase object of property, it made no other 
use of It than the puttmg it to sigmfy what is now called a 
corporeal object, this difficulty and this confusion would not 
have occurred. But the import of the phrase object of property, 
and m consequence the import of the word property, has been 
made to take a much wider range. In almost every case 
m which the law does any thmg for a man’s benefit or advant- 
age, men are apt to speak of it, on some occasion or other, as 
conferring on him a sort of property. At the same time, for 
one reason or other, it has m severd cases been not practic- 
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able, or not agreeable, to bring to view, under die appellation 
of the object of his property, the thing m which the acts, by the 
performance of which the property is said to be enjoyed, have 
their termination, or the person m whom they have their 
commencement. Yet somethmg which could be spoken of 
under that appellation was absolutely requisite ^ The ex- 
pedient then has been to create, as it were, on every occasion, 
an ideal bemg, and to assign to a man this ideal bemg for the 
object of his property and these arc the sort of objects to 
winch men of saence, m takmg a view of the operations of 
the law in this behalf, came, m process of time, to give the 
name of incorporeal Now of oiese mcorporeal objects of 
property the variety is prodigious. Fictitious entities of this 
kind have been fabricated almost out of every thmg not 
conditions only (that of a trustee included), but even reputation 
have been of the number Even liberty has been considered m 
this same pomt of view and though on so many occasions 
It IS contrasted with property, yet on other occasions, bemg 
reckoned mto the catalogue of possessions, it seems to have 

' It IS to be observed, that m common speech, in the phrase the object of a 
man's property, the words the object of are commonly left out, and by an 
ellipsis, which, violent as it u, is novn become more famihar than the phrase 
at length, they have made that part of u which consists of the words a man’s 
property perform the office of the whole In some cases then it was only on a 
part of the object that the acts in quesoon might be performed and to say, on 
this account, that the object was a man’s property, was as much as to mnmate 
that they might be performed on any part In other cases it was only certain 
pamcular acts that might be exercised on the object and to say of the object 
that It was his property, was as much as to mnmate that any acts whatever 
might be exercised on it Sometimes the acts m question were not to be exer- 
cised but at a future time, nor then, perhaps, but m the case of the happenmg 
of a pamcular event, of which the happening was uruertam and to say of an 
object that it was his property, was as much as to intimate that the acts m 
quesnon might be exercised on it at any time Sometimes the object on which 
the acts in quesUon were to have their tciimnanon, or their commencement, 
was a human creature and to speak of one human creature as bemg the pro- 
perty of another is what would shock the car every where but where slavery 
IS estabhshed, and even there, when apphed to persons m any other condition 
than that of slaves Among the first Romans, mdeed, the wife herself was the 
property of her husband , the child, of his father , the servant, of his master 
In the civilized nations of modem times, the two first kmds of property ate 
altogether at an end and the last, unhappily not yet at an end, but however 
verging, it is to be hoped, towards extmcQon The husband's property is 
now the company* of his wnfe, the father’s the guardianship and service of his 
child , the master’s, the service of his servant ^ 

* The consortium, says the English Law 
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been considered as a branch of property Some of these 
apphcations of the words property, object of property (the last, 
for instance), are looked upon, mdeed, as more figurative, 
and less proper than the rest but smee the truth is, that where 
the immediate object is mcorporeal, they are all of them 
improper, it is scarce practicable any where to draw the hne. 

Notwithstanding all this latitude, yet, among the relations 
m virtue of which you are said to be possessed of a condition, 
there is one at least which can scarcely, by the most forced 
construction, be said to render any other mart; or any other 
thing, the object of your property This is the right of perse- 
vermg m a certam course of action, for mstance, m the exer- 
cismg of a certain trade Now to confer on you th£ right, 
m a certam degree at least, the lay/ has nothmg more to do 
than barely to abstam from forbiddmg you to exercise it 
Were it to go farther, and, for the sake of enabling you to 
exerase your trade to the greater advantage, prohibit others 
from exerasmg the hke, then, mdeed, persons might be 
found, who m a certam sense, and by a construction rather 
forced than otherwise, might be spoken of as bemg the 
objects of your property • viz by bemg made to render you 
that sort of negative service which consists in the forbearing 
to do those acts which would lessen the profits of your trade 
But the ordmary right of exercising any such trade or pro- 
fession, as IS not the object of a monopoly, imports no such 
thmg, and yet, by possessmg this right, a man is said to possess 
a condition and by forfeitmg it, to forfeit his condition 

After all, it will be seen, that there must be cases m which, 
accordmg to the usage of language, the same offence may, 
with more or less appearance of propriety, be referred to the 
head of offences agamst condition, or that of offences agamst 
property, mdifferently In such cases the following rule may 
serve for drawmg the Ime Wherever, in virtue of your 
possessmg a property, or bemg the object of a property 
possessed by another, you arc characterised, accordmg to the 
usage of language, by a particular name, such as master, 
servant, husband, wife, steward, agent, attorney, or the hke, 
there the word condition may be employed m exclusion of the 
word property and an offence in which, m virtue of your 
bearmg such relation, you are concerned, either m the capacity 
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of an. offender, or m that of a party mjured,-^may be referred 
to the head of offences agamst condition, and not to that of 
offences against property. To give an example Bemg bound, 
in the capacity of land steward to a certain person, to oversee 
the repairing of a certain bridge, you forbear to do so ; in this 
case, as the services you are bound to render are of the number 
of those which give occasion to the party, from whom they 
arc due, to be spoken of under a certam generical name, viz 
that of land steward, the offence of withholdmg them may 
be referred td* the class of offences against condition But 
suppose that, without being engaged m that general and mis- 
cellaneous course of service, which with reference to a par- 
ticular 'person would denominate you his land steward, you 
were bound, whether by usage or by contract, to render him 
that smgle sort of service which consists m the providmg, by 
yourself or by others, for the repairing of that bndge* m this 
case, as there is not any such current denomination to which, 
m virtue of your being bound to render this service, you stand 
aggregated (for that of architect, mason, or the like, is not 
here m question), the offence you commit by witliholdmg 
such service cannot with propnety be referred to the class 
of offences agauist condition it can only therefore be referred 
to the class of offences against property 

By way of further distinction, it may be remarked, that 
where a man, in virtue of his bemg bound to render, or of 
others being bound to render him, certam services, is spoken 
of as possessing a condition, the assemblage of services is 
generally so considerable, in point of duration, as to constitute 
a course of considerable length, so as on a variety of occasions 
to come to be varied and repeated and m most cases, when 
the condition is not of a domestic nature, sometimes for the 
benefit of one person, sometimes for that of another. Services 
which come to be rendered to a particular person on a par- 
ticular occasion, especially if they be of short duration, have 
seldom the effect of occasioning either party to be spoken of 
as being mvested with a condition. The particular occasional 
services which one man may come, by contract or otherwise, 
to be bound to render to another, are innumerably various" 
but the number of conditions which have names fnay be 
counted, and are, comparatively, but few. 
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If after all, notwitlistanding the rule here given for separat- 
ing conditions from articles of property, any object should 
present itself which should appear to be referable, "with 
equal propriety, to either head, the mconvenience would not 
be material, smce in such cases, as will be seen a httle farther 
on, which ever appellation were adopted, the list of tlie 
offences, to which the object stands exposed, would be 
substantially the same 

These difficulties bemg cleared up, we now proceed to 
exhibit an analytical view of tlie several possible offences 
agamst trust 

Offences against 27 Offcnccs agamst trust may be distinguished, in the 
place, mto such as concern the existence of the ‘trust m 
each other the hands of such or such a person, and such as concern the 
exercise of the functions that belong to it ^ First then, with 
regard to such as relate to its existence An offence of this 
descnption, like one of any other description, if an offence 
it ought to be, must to some person or oAcr import a preju- 

* We shall have occasion, a httle farther on, to speak of the person m whose 
» hands the trust exists, under the description of the person who possesses, or 

15 in possession of it, and thence of the possession of the trust abstracted from 
the consideration of the possessor However different the expression, the 
import IS in both cases the same So irregular and imperfect is the structure of 
language on this head, that no one phrase can be made to siut the idea on all 
the occasions on which it is requisite it should be brought to view the phrase 
must be continually shifted, or new modified so hkewise m regard to condi- 
tions, and m regard to property The being invested with, or possessing a 
condition, the bemg in possession of an article of property, that is, if the object 
of the property be corporeal, the having a legal ntle (defeasible or indefeasible) 
to the physical possession of it, answers to the bemg m possession of a trust, or 
the being the person in whose hands a trust exists In hke manner, to the 
exercise of the Junctions belongmg to a trust, or to a condition, corresponds the 
enjoyment of an aracle of property, that is, if the object of it be corporeal, 
the occupation These verbal ciiscussions are equally tedious and mdispensable 
Strivmg to cut a new road through the wilds of junsprudence, I find myself 
contmually distressed, for want of tools that arc fit to work with To frame a 
complete set of new ones is impossible All that can be done is, to make here 
and there a new one in cases of absolute necessity, and for the rest, to patch 
up from time to time the imperfections of the old 

As to the bipartiaon which this paragraph sets out with, it must be acknow- 
ledged not to be of the nature of diose which to a first glance afford a sort of 
intmave proof of their bemg exhaustive There is not that marked connec- 
tion and opposition between the terms of it, which subsists between contra- 
dictory terms and between terms that have the same common genus I 
imagme, however, that upon examination it would be found to be exhaustive 
notwithstandmg and that it might even be demonstrated so to be But the 
demonstranon would lead us too far out of the ordmary track of language 
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dice. Tins prejudice may be distmguished mto two branches' 
I That which may fall on such persons as are or should be 
invested with the trust a. That which may fall on the persons 
for whose sake it is or should be instituted, or on other persons 
at large. To begm with the former of these branches Let 
any trust be conceived. The consequences winch it is m the 
nature of it to be productive of to the possessor, must, m as 
far as they are matcrtal,^ be either of an advantageous or of a 
disadvantageous nature m as far as they are advantageous, 
the trust may he considered as a benefit or privilege • in as far 
as they are disadvantageous, it may be considered as a 
burthen ® To consider it then upon the footmg of a benefit. 
The trast either is of the number of those which ought by 
law to subsist,® that is, which the legislator meant should be 

1 See Chap vu [Actions], 3 

• If advantageous, it will naturally be on account of the powers or nghts 
that are annexed to the trust if disadvantageous, on account of the dunes 

• It may seem a sort of anachronism to speak on the present occasion of a 
trust, condiaon, or other possession, as one of which it may happen that 
a man ought or ought not to have had possession given him by the law, 
for, the plan here set out upon u to give such a view all along of the laws 
chat arc proposed, as shall be taken from the reasons which there are for making 
them the reason then it would seem should subsist before the law not the 
law before the reason Nor is this to be denied for, unquesuonably, upon the 
principle of uuhty , it may be said with equal truth of those operaaoas by which 
a trust, or any other arucle of property, is mstituted, as of any other operations 
of the law, that it never can be expedient they should be performed, unless 
some reason for performing them, deduced from that pnnaplc, can be 
assigned To give property to one man, you must impose obhganon on 
another you must obUgc him to do somethmg which he may have a mmd not 
to do, or to abstain from domg something which he may have a mind to do 
in a word, you must ui some way or other expose him to inconvemence 
Every such law, therefore, must at any rate be mischievous m the frrst instance, 
and if no good effects can be produced to sec against the bad, it must be mis- 
chievous upon the whole Some reasons, therefore, in this case, as in every 
other, there ought to be The truth is, that in the case before us, the reasons are 
of too various and compheated a nature to be brought to view in an analyucal 
outhne like the present Where the oflence is of the number of those by which 
person or reputation are affected, the reasons for prohibinng it he on the surface, 
and apply to every man ahke But property, before it can be offended agamst, 
must be created, and at the instant of its creanon distributed, as it were, mto 
parcels of different sorts and sizes, which require to be assigned, some to one 
man and some to another, for reasons, of which many he a httle out of sight, 
and which bemg different m different cases, would take up more room than 
could consistently be allotted to them here For the present purpose, it is suffi- 
cient if It appear, that for the carrying on of the several purposes of hfe, there 
are trusts, and conditions, and other articles of property, which must be 
possessed by somebody and that it is not every article that can, nor every 
article that ought, to be possessed by every body "What articles ought to be 
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established , or is not If it is, the possession which at any time 
you may be depnved of, with respect to it, must at that time 
be either present or to come* if to come (m which case it 
may be regarded either as certain or as contmgent), the investi- 
tive event, or event from whence your possession of it should 
have taken its commencement, was either an event in the 
production of which the will of the offender should have been 
instrumental, or any other event at large in the former case, 
the offence may be termed wrongful non-investment of trust in 
the latter case, wrongful interception of trust ^ Ifcat the time of 
the offence whereby you are depnved of it, you were aheady 
m possession of it, the offence may be styled wron^ul divest- 
ment of trust In any of these cases, the effect of the <Dffence 
IS either to put somebody else into the trust, or not if not, it is 
wrongful divestment, wrongful interception, or wrongful 
divestment, and nothing more if it be, the person put in 
possession is either the wrong-doer himself, in which case it 
may be styled usurpation of trust, or some other person, in 
which case it may be styled wrongful investment, or attribution, 
of trust If tlie trust m question is not of the number of those 
which ought to subsist, it depends upon the manner m which 
one man deprives another of it, whether such deprivation shall 
or shall not be an offence, and, accordingly, whether non- 
mvestment, mterception, or divestment, shall or shall not be 
wrongful But the puttmg any body mto it must at any rate 
be an offence and this offence may be eitlier usurpation or 
wrongful mvestment, as before 

created, and to what persons, and in what cases they ought to be respectively 
asagned, are quesnons which cannot be settled here Nor is there any reason 
for wishing that they could, since the settbng them one way or another is 
what would make no difference in the nature of any offence whereby any party 
may be exposed, on the occasion of any such insntuuon, to sustam a detriment 
* In the former case, it may be observed, the act is of the negative kind 
m the latter, it will commonly be of the positive kind 

As to the expression non-investment of tmst, I am sensible that it is not per- 
fectly consonant to the idiom of the language the usage is to speak of a person 
as being invested (that is clothed) with a trust, not of a trust as of a thmg 
that IS Itself invested or put on The phrase at length would be, the non-investment 
of a person with a trust, but this phrase is by much too long-wmdcd to answer 
the purpose of an appellative I saw, therefore, no other resource than to ven- 
ture upon the elhpsis here employed The ancient lawyers, in the construction 
of their appellaavcs, have indulged themselves in much harsher elhpsiscs 
without simple Sec above, 25 note It is already the usage to speak of a 
trust as a thinv that vests, and as a thuiP' that may be divested 
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In the next place, to consider it upon the footing of a 
burthen. In this point of view, if no other interest than that 
of the persons hable to be invested with it were considered, 
It IS what ought not, upon the principle of utihty, to subsist- 
if it ought, It can only be for the sake of the persons in whose 
favour It ts estabhshed If then it ought not on any account 
to subsist, neither non-investment, interception, nor divest- 
ment, can be wrongful with relation to the persons first men- 
tioned, whatever they may be on any other account, m respect 
of the mann^ m which they happen to be performed, for 
usurpation, though not likely to be committed, there is the 
same room as before so hkewise is there for wrongful mvest- 
ment, which, in as far as the trust is considered as a burthen, 
may be styled wrongjnl imposition of trust If the trust, bemg 
stdl of the burthensomc' kind, is of the number of those 
which ought to subsist, any offence that can be committed, 
with relation to the existence of it, must consist either m 
causmg a person to be m possession of it, who ought not to be, 
or in causmg a person not to be m possession of it who ought 
to be m the former case, it must be either usurpation or 
wrongfi^l divestment, as before m the latter case, the person 
who IS caused to be not in possession, is either the wrong- 
doer himself, or some other if the wrong-doer himself, either 
at the time of the offence he was m possession of it, or he was 
not if he was, it may be termed wrongful abdication of trust, if 
not, wrongful detrectation^ or non-assumption if the person, 
whom the offence causes not to be m the trust, is any other 
person, the offence must be either wrongful divestment, 
wrongful non-investment, or wrongful mterception, as 
before m any of winch cases to consider the trust m the hght 
of a burthen, it might also be styled wrongful exemption from 
trust 

Lastly, with regard to the prejudice which the persons for 
whose benefit the trust is instituted, or any other persons 
whose interests may come to be affected by its existing or not 
existing m such or such hands, are hable to sustam Upon 

* I do not find that this word has yet been received into the English 
language In the Latin, however, it u very expressive, and is used in a sense 
exactly suitable to the sense here given to it Miliuain detrectare. to endeavour 
to avoid serving m the army, is a phrase not unfiequently met* with m the 
1 wn*‘'*r* 
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examination it will appear, diat by every sort of offence 
whereby the persons who are or should be m possession of it 
are hable, m that respect, to sustam a prejudice, the persons 
now m question are also hable to sustain a prejudice. The 
prejudice, in this case, is evidently of a very different nature 
from what it was of m the other but the same general names 
will be apphcable m this case as m that If the benefiaanes, or 
persons whose mterests are at stake upon the exercise of the 
trust, or any of them, are hable to sustam a prejudice, resulting 
from the quahty of the person by whom it may^e filled, such 
prejudice must result from the one or the other of two causes . 
I. From a person’s havmg the possession of it who ought not 
to have it or 2 From a person’s not having it who qught. 
whether it be a benefit or burthen to the possessor, is a 
circumstance that to this purpose makes no difference In the 
first of these cases the offences from which the prejudice takes 
Its rise are those of usurpation of trust, wrongful attribution 
of trust, and wrongful imposiaon of trust m the latter, 
wrongful non-mvcstment of trust, wrongful mterception of 
trust, wrongful divestment of trust, wrongful abdication of 
trust, and wrongful detrectation of trust 

So much for the offences which concern the existence or 
possession of a trust those which concern the exercise of the 
functions that belong to it may be thus conceived You are m 
possession of a trust the time then for your actmg in it must, 
on any given occasion, (ncglectmg for simphcity’s sake, the 
then present instant) be either past or yet to come If past, 
your conduct on that occasion must have been either con- 
formable to the purposes for which the trust was mstituted, or 
unconformable. if conformable, there has been no mischief 
m the case if unconformable, the fruit has been either m 
yourself alone, or m some other person, or m both m as far 
as It has lam m yourself, it has consisted either m your not 
domg somethmg which you ought to do, m which case it 
may be styled negative breach of trust, or m your doing some- 
thing which you ought not to do if m the doing something 
which you ought not to do, the party to whom fhe prejudice 
has accrued is either the same for whose benefit the trust was 
instituted, or some other party at large: m the former of these 
cases, the offence may be styled positive breach of trust, m the 
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Other, abuse of trust ^ In. as far as the fault hes in another person, 
the offence on his part may be styled disturbance of trust 
Supposmg time for your actmg m the trust to be yet to 
come, the effect of any act which tends to render your 
conduct unconformable to the purposes of the trust, may be 
either to render it actually and eventually unconformable, 
or to produce a chance of its bemg so. In the former of 
these cases, it can do no otherwise than take one or other of 
the shapes that have just been mentioned. In the latter case, 
the blame mmt he either in yourself alone, or m some other 
person, or m Doth together, as before If m another person, 
the acts whereby he may tend to render your conduct uncon- 
form^ble, must be exercised either on yourself, or on other 
objects at large If exercised on yourself, the influence they 
possess must either be suth as operates immediately on your 
body, or such as operates immediately on youfTnmd In the 
latter case, agam, the tendency of them must be to deprive 
you either of the knowledge, or of the power, or of the 
inchnation,® which would be necessary to your maintaimng 
such a conduct as shall be conformable to the purposes m 
question If they be such, of which the tendency is to deprive 
you of the mchnation m question, it must be by applying 
to your will the force of some seducing motive ® Lastly, This 
motive must be either of the coercive, or of the alluring kmd, m 
other words, it must present itself either in the shape of a 
mischief or of an advantage. Now m none of all the cases 
that have been mentioned, except the last, does the offence 

* What IS here meant by abuse of trust, is the exercise of a power usurped 
over strangers, under favour of the powers properly belonging to the trust 
The distincaon between what is here meant by breach of trust, and what is 
here meant by abuse of trust, is not very steadily observed in common speech 
and m regard to pubUc trusts, it will even in many cases be imperccpublp 
The two offences are, however, in themselves perfectly distmct since the per- 
sons, by whom the prejudice is suffered, arc in many cases altogether different 
It may be observed, perhaps, that with regard to abuse of trust, there is but 
one species here mentioned, viz that which corresponds to positive breach of 
trust none being mentioned as corresponduig to negative breach of trust. 
The reason of this distinction will presently appear In favour of the parties, 
for whose benefit the trust was created, the trustee is bound to act, and there- 
fore merely by his domg nothing* they may receive a prejudice but m favour 
of other persons at large he is not bound to act and merefore it is only firom 
some positive act on his palrt that any prejudice can ensue to them 

* See infra, 54 note, and Chap xviu [Indirect Lcgislaaon], * 

* Sec Chap xi [DisposiaonsJ, 29 
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receive any new denonunabon; according to the event it is 
either a disturbance of trust, or an abortive attempt to be 
gudty of that offence In this last it is termed bribery, and it is 
that particular speaes of it which may be termed active 
bnbery, or bribe-giving In this case, to consider the matter 
on your part, either you accept of the bnbc, or you do not 
if not, and you do not afterwards commit, or go about to 
commit, either a breach or an abuse of trust, there is no 
offence, on your part, m the case if you do accept it, whether 
you eventually do or do not commit the breach or the abuse 
which it IS the bnbe-giver’s intention you should commit, you 
at any rate commit an offence which is also termed bribery 
and which, for distmcuon sake, may be termed passive bubery, 
or bribe-taking ^ As to any farther distmctions, they will 
depend upon the nature of the pkrncular sort of trust in 

a uestion, and therefore belong not to the present place And 
lus we have thirteen sub-divistons of offences agamst trust’ 
VIZ, I Wrongful non-mvestment of trust z Wrongful 
interception of trust 3 Wrongful divestment of trust. 

4 Usurpation of trust 5 Wrongful m vestment or attribu- 
tion of trust. 6 Wrongful abdicanon of trust 7 Wrongful 
detrectation of trust 8 Wrongful imposition of trust 

9 Negative breach of trust 10 Positive breach of trust 
II Abuse of trust, iz Disturbance of trust 13 Bnbery 
Prodigality in 28 From what has been said, it appears that there cannot 
mfse“ to' other offences, on the part of a trustee, by which a 

Class 3 henefictary can receive on any particular occasion any assign- 

able specific prejudice One sort of acts, however, there are 
by which a trustee may be put m some ianger of receivmg a 
prejudice, although neither the nature of the prejudice, nor 
the occasion on which he is m danger of receivmg it, should be 
assignable These can be no other than such acts, whatever 
they may be, as dispose the trustee to be acted upon by a 

* To bnbe a trustee, as such, is in fact neither more nor less than to suborn 
him to be guilty of a breach or an abuse of trust Now subornation is of the 
number of those accessory offences which every pnnapal offence, one as well 
as another, is hable to be attended with See infra, 31 note, and B I at 
[Accessory offences] This particular species of subornation however being 
one that, besides its having a specific name framed to express it, is apt to engage 
a peculiar share of attendon, and to present itself to view m company with 
other offences against d'ust, it would have seemed an omission not to have 
included it in that cataloi'ue 
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given bnbe with greater effect than any with which he could 
otherwise be acted upon or in other words, which place him 
in such circumstances as have a tendency to mcrease the 
quantum of his sensibihty to the action of any motive of the 
sort m question ^ Of these acts, there seem to be no others, 
that will admit of a description apphcable to all places and 
times alike, than acts of prodigality on the part of the trustee 
But in acts of this nature the prejudice to the beneficiary is 
contmgent only and unliquidated, while the prejudice to the 
trustee himself is certam and liquidated. If therefore on any 
occasion it should be found advisable to treat it on the footing 
of an offence, it wiU find its place more naturally m the class 
of self-regarding ones 

29 As to the subdivisions of offences agamst trust, these The sub- 

are perfectly analogous’ to those of offences by falsehood. 

t ■' 1 ° 11 II offences against 

The trust may be private, semi-public, or public it may trust are also 

concern property, person, reputation, or condition, or zny ‘^rtermneJ by 

two or more of those articles at a tirac' as will be niore 

particularly explained m another place Here too the offence, classes 

in running over the ground occupied by the three prior 

classes, wiU m some instances change its name, while m others 

It will not 


30 Lasdy, if it be asked, What sort of relation there sub- Connection be- 
sists between falsehoods on one hand, and offences concemmg 
trust on the other hand, the answer is, they are altogether and offences 
disparate Falsehood is a circumstance that may enter mto the trust 
composition of any sort of offence, those concemmg trust, 
as well as any other m some as an accidental, m others as an 
essential instrument Breach or abuse of trust are circum- 


stances which, m the character of accidental concomitants, 
may enter mto the composition of any other offences (those 
agamst falsehood included) besides those to which they respec- 
tively give name 


§ 3 Genera of Class I 

31 Retummg now to class the first, let us pursue the-4'“h«5 
distribution a step farther, and branch out the several divisions 
of that class, as above exhibited, mto their respective genera, class l 
that IS, mto such mmuter divisions as are capable of bemg 
t See Chap vi [Sensibility] 2 
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characterised by denominations of which a great part are 
akeady current among the people ^ In this place the analysis 
must stop To apply it m the same regular form to any of the 
other classes seems scarcely practicable to semi-public, as also 
to pubhc offences, on account of the mterference of local 
circumstances to' self-regardmg ones, on account of the 
necessity it would create of deciding prematurely upon pomts 
which may ^pear hablc to controversy to offences by false- 
hood, and ofiences agamst trust, on account of the dependence 
there is between this class and the three former. AJ/hat remains 
' to be done m this way, with reference to these four classes, will 

require discussion, and will therefore be mtroduced with more 
propnety in the body of the work, than m a prchminary 
part, of jvhich the busmess is only to draw outlines 
Offences against 32 An act, by which the happiness of an mdividual is 
ma "‘te'imple disturbed, IS either simple m its e&cts or complex. It may be 
'm^their ^effects, Styled simple m its effects, when it affects him m one only of 
or complex the articles or pomts m which his mterest, as we have seen, is 
hable to be affected complex, when it affects him m several 
of those pomts at once. Such as arc simple m their effects 
< must of course be first considered 
Offences agamsi 33 In a Simple Way, that is in one way at a time, a man’s 
person^heir Jjappmess IS hable to be disturbed either i By actions referring 
genera person itself, or 2 By actions refernng to such 

external objects on which his happiness is more or less depen- 
dent As to his ovra person, it is composed of two different 
parts, or reputed parts, his body and his mind Acts which 
exert a permcious influence on his person, whether it be on 
the corporeal or on the mental part of it, will operate thereon 
either immediately, and without affectmg his will, or 
mediately, through the mtervention of that faculty viz by 
means of the influence which they cause his will to exercise 
over his body If with the mtervennon of his will, it must be 
by mental coercion that is, by causmg him to will to maintam, 

^ In the enumeratioa of these genera, it is all along to be observed, that 
offences of an accessory nature are not mentioned, unless it be here and there 
where they have obtained current names which seemed too much in vogue 
to be omitted Accessory offences are those which, without being the very 
acts &om which the mischief m question takes its immediate nse, are, m the 
way of causality, connected with those acts See Chap vu [Actions] 24 
and B I tit [Accessory offences] 
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and thence actiially to maintain, a certain conduct which it is 
disagreeable, or m any other way pernicious, to him to 
mamtam This conduct may either be positive or negative^ 
when positive, the coercion is styled compulsion or constramt* 
when negative, restramt Now the way in which the coeraon 
IS disagreeable to him, may be by produemg either pam of 
body, or only pam of imnd If pam of body is produced by 
It, the offence will come as well under this as under other 
denominations, which we shall come to presently Moreover, 
the conducfwhich a man, by means of the coercion, is forced 
to maintain, will be determmed either specifically and ongm- 
ally, by the determmation of the particular acts themselves 
whic'h he IS forced to perform or to abstam from, or generally 
and mcidentally, by me/uis of his bemg fofced to be or not 
to be m such or such a place But if he is prevented from 
being in one place, he is confined thereby to another For the 
whole surface of the earth, hke the surface of any greater or 
lesser body, may be conceived to be divided mto two, as well 
as mto any other number of parts or spots If the spot then, 
which he is confined to, be smaller than the spot which he is 
excluded from, his condmon may be called confinement if 
larger, banishment Whether an act, the effect of which is to 
exert a pernicious influence on the person of him who suffers 
by It, operates with or without tlie intervention of an act of 
his will, the mischief it produces will either be mortal or not 
mortal If not mortal, it wiH cither be reparable, that is tem- 
porary, or irreparable, that is perpetual If reparable, the 
mischievous act may be termed a simple corporal injury, if 
irreparable, an irreparable corporal injury Lastly, a pam that 
a man experiences m his mind will either be a pam of actual 
sufferance, or a pain of apprehension If a pam of apprehension, 
either the offender himself is represented as intending to bear 
a part m the production of it, or he is not In the former case 
the offence may be styled menacement in the latter case, as also 
where the pam is a pam of actual sufferance, a simple mental 

^ Chap vu [Acaons], 8 

* Of dicse, and the several other leading expressions which there is occasion 
to bring to view in the remaining part of this analysis, ample defininons will 
be found in the body of the work, conceived in termims legis. . To give par- 
ticular references to these definiaons. would be encumbering the page to kttle 
purpose 
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injury. And thus we have nine genera or kinds of personal 
injuries; which, when ranged m the order most commodious 
for examination, wdl stand as follows viz i Simple corporal 
mjunes a Irreparable corporal mjuries 3 Simple mjurious 
restrainment. 4 Simple injurious compulsion ^ 5 Wrongful 
confinement 6 Wrongful banishment 7 Wrongful homi- 
cide. 8 . Wrongful menacement * 9 . Simple mental mjuries.® 

Injunous restrainment at large, and injurious compulsion at large, are her, 
styled simple, in order to distinguish them from confinement, bamshmentc 
robbery, and extortion, all which are, m many cases, but so'^many modifica- 
tions of one or other of the two first-menuoned offences 

To constitute an offence an act of simple injurious restrainment, or simple 
miunous compulsion, it is sufficient if the influence it exerts be, in the first 
place, pernicious, m the next place, exerted on the person by the medium 
of the will It IS not necessary that that part of the person on which it is exerted 
he the part to which it is permcious it is not even necessary that it should 
immediately be pernicious to either of these parts, though to one or other 
of them It must be permcious m the long-run, if it be permaous at all An 
act m which the body, for example, is concerned, may be very disagreeable, 
and thereby permaous to him who performs it, though neither disagreeable 
nor permaous to his body for instance, to stand or sit m public with a label 
on his back, or under any other arcumstances ofignonuny 

* It may be observed, that wrongful menacement is included as well m 
simple injurious restrainment as in simple injurious compulsion, except in the 
rare case where the motives by which one man is prevented by another from 
doing a thing that would have been materially to his advantage, or induced 
to do a thing that is materially to hu prejudice, are of the alluring kind 

* Although, for reasons that have been already given (supra 31), no 
complete catalogue, nor therefore any exhaustive view, of cither semi-public 
or self-regarding offences, can be exhibited m this chapter, it may be a satisfac- 
tion, however, to the reader, to sec some sort of list of them, if it were 
only for the sake of havmg examples before his eyes Such bsts cannot any- 
where be placed to more advantage than under the heads of the several 
divisions of pnvate extra-regarding offences, to which the seini-public and 
self-regarding offences m question respectively correspond Concerning the 
two latter, however, and the last more particularly, it must be understood 
that all I mean by inserting them there, is to exhibit the nuschief, if any, 
which It IS of the nature of them respectively to produce, without dectdmg 
upon the quesnon, whether it would be worth while fsee Chap xui Cases 
unmeet] in every instance, for the sake of combating that mischief, to intro- 
duce the evd of pumshment In the course of this detail, it will be observed, 
that there are several heads of extra-regarding private offences, to which 
the correspondent heads, athec of semi-public or self-regarding offences or of 
both, are wanting The reasons of these defiaencies will probably, in most 
mstances, be evidmt enough upon the face of them Lest they should not, 
they are however specified in the body of the work They would take up too 
much room were they to be inserted here 

I Sbmi-pubuc offences through calamity Calamities, by which the persons 
or properties of men, or both, ate Uable to be affected, seem to be as follows 
1 Pesnlence or contagion 2 Famine, and other kinds of scaraty 3 Mischiefs 
producible by persons defiaent m point of undcrstandinv such as infants. 
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34. We come now to offences against reputation merely. Qfftna against 
These require but few distmctions In poin^ of’^JBlta&on"^““"‘’"’ 
there is but one way of suffermg, which is b^j,J<Ssing a por- 
tion of the good-will of others. Now, m respect of the good- 
will which others bear you, you may be a loser m either of 
two ways i By the manner in which you are thought to 
behave yourself, and 2 By the manner m which others behave, 
or are thought to behave, towards you. To cause people to 
think that you yourself have so behaved, as to have been 
guilty of any«of those acts which cause a man to possess less 
than he did before of the good-wiU of the community, is 

what may be styled defamation But such is the constitution 

« 

idiots, and maniacs, for want of their being properly taken care of 4 Mischief 
producible by the ravages of ndxious animals, such as beasts of prey, locusts, 

•&C &c 5 CoUapsion, or fall of large masses of solid matter, such as decayed 
buildings, or rocks, or masses of snow 6 Inundation or submersion 7 Tem- 
pest 8 Bbght, 9 Conflagration 10 Explosion In as far as a man may 
contnbute, by any imprudent act of his, to give birth to any of the above 
calamities, such act may be an offence In so far as a man may fail to do what is 
meumbent on him to do towards preventing them, such failure may be an 
oflfence 

II Semi-pubuc offences of mere dehnquency A whole neighbourhood 
may be made to suffer 1 Simple corporal injuries m other words, they may 
be made to suffer in point of health, by offensive or dangerous trades or 
manufactures by sellmg or falsely puffing oflT unwholesome medicmes or 
provisions by poisoning or drying up of spnngs, destroymg of aqueducts, 
destroymg woods walls, or other fences against wind and rain by any kinds 
of artificial scarcity, or by any other calamiues mtcnnonally produced 2 and 
3 Simple injurious restrainment, and simple mjurious compulsion for 
mstance, by obhging a whole neighbourhood, by dint of threatening hand-bills 
or threatemng discourses, pubhely dehvered, to jom, or forbear to jom, m 
illuminations, acclamations, outcries, invccOves, subscriptions, undertakings, 
processions, or any other mode of expressing joy or grief, displeasure, or 
approbation , or, in short, in any other course of conduct whatsoever 4 and 5, 

Confinement and banishment by the spoiling of roads, bridges, or ferry- 
boats by destroymg or unwarrantably pre-occupying pubhc carriages, or 
houses of accommodation 6 By menacement as by incendiary letters, and 
tumultuous assemblies by newspapers or handbills, denoimcing vengeance 
against persons of particular denominaaons for example, agamst Jews Catho- 
hes, Protestants, Scotchmen, Gascons, Catalomans, &c 7 Simple mental 
mjuries as by distressful, temfying, obscene, or irreligious exhibiuons, such 
as exposure of sores by beggars, exposure of dead bodies, exhibitions or reports 
of counterfeit witchcrafts or apparitions exhibition of obscene or blasphemous 
prints obscene or blasphemous discourses held in public spreading fals e news 
of public defeats in battle, or of other nusfortunes 

III Self-regarding offences against person 1 Fasting Abstinence &om 
venery, self-flagellation, self-mutilation, and other self-denyiqg and self- 
totmenong practices 2 Gluttony, drunkenness, excessive venery, and other 
species of mtemperance 3 Suicide 



352 


PRINCi 'LES Or MORALS AND LcOiSLAiiON 


of human nature, and such the force of prejudice, that a man 
merely by mamfestmg his own want of good-will towards 
you, though ever so unjust m itself, and ever so unlawfully 
expressed, may m a manner force others to withdraw from 
you a part of theirs. When he does this by words, or by such 
actions as have no other effect than in as far as they stand m 
the place of words, the offence may be styled vilification 
When It IS done by such actions as, besides their havmg this 
effect, are injuries to the person, the offence may be styled 
a personal insult if it has got the length of reaching the body, 
a corporal insult, if it stopped short before it reached that 
length. It may be styled insulting menacement And thus we 
have two genera or kmds of offences against repiitation 
merely , to wit, I Defamation, and , 2 Vilification, or Revile- 
ment ^ As to corporal insults, and insultmg menacement, 
they belong to the compound title of offences against person 
and reputation both together 

Offences agamst 35 If the property of one man suffers by the dehnquency 

property gf another, such property either was m trust with the offender, 
or It was not if it was m trust, the offence is a breach of trust, 
and of whatever nature it may be m other respects, may be 
styled dissipation in breach of trust, or dissipation of property in 
trust This IS a particular case the opposite one is the more 
common m such case the several ways m winch property 
may, by possibility, become the object of an offence, may be 
thus conceived Offences against property, of whatever kind 
It be, may be distmguished, as hath been already intimated,^ 
Into such as concern the legal possession of it, or right to it, 
and such as concern only the enjoyment of it, or, what is the 
same thing, the exercise of that right Under the former of 
these heads come, as hath been already intimated,® the several 
offences of tvrongful non-investment, wrongful interception, 
wrongful divestment, usurpation, and wrongful attribution When 
in the commission of any of these offences a falsehood has 
served as an instrument, and that, as it is commonly called, a 
wilful, or as it might more properly be termed, an advised* 
one, the epithet fraudulent may be prefixed to the name of the 

‘ I Semi-pubuc offences 1 Calumniation and vilification of panicular 
denoimnattons of persons , such as Jews, Catholics, &c 

n Selp-bbgasding offences 1 Incontinence m females 2 Incest 

* Supra 27 ’lb. * Sec Chap ix [Consaousness], 2. 
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offence, or substituted m the room of the word wrongful. 

The circumstance of fraudulency then may serve to charac- 
terise a particular species, compnsable under each of those 
generic heads in like manner the arcumstance of force, of 
which more a httle &rther on, may serve to chaiactense 
another With respect to wrongful mterception m particular, 
the mvestitwe event by which the title to the thing m question 
should have accrued to you, and for want of which such title 
IS, through the dehnquency of the offender, as it were, inter- 
cepted, IS either an act of ms own, expressmg it as his will, 
that you should be considered by the law as the person who is 
legally m possession of it, or it is any other event, at large m 
the former case, if the dung, of which you should have been 
put mto possession, is a §um of money to a certain amount, 
the offence is that which has received the name of insolvency, 
which branch of dehnquency, m consideration of the impor- 
tance and extent of it, may be treated on the footmg of a 
distmct genus of itself^ 

‘ The light in which the offence of insolvency is here exhibited, may Payment, what 
perhaps at first consideration be apt to appear not only novel but improper * 

It may naturally enough appear, that when a man owes you a sum of money, 
for mstance, the right to the money is yours already, and that what he with- 
holds from you by not paying you, is not the legal title to it, possession of it, 
or power over it. but the physical possession of it, or power over it, only 
But upon a more accurate examination this will be found not to be the case 
What IS meant by payment, is always an act of investiuve power, as above 
explained, an expression of an act of the will, and not a physical act it is an act 
exercised with relation mdecd to the thmg said to be paiJ, but not sn a physical 
sense exerased upon it A man who owes you ten pounds, takes up a handful 
of silver to that amount, and lays it down on a table at which you are sitting 
If then by words, or gestures, or any means whatsoever, addressing himself to 
you, he intimates it is to be his will that you should take up the money, and 
do with It as you please, he is said to have paid you but if the case was, that he 
laid It down not for tliat purpose, but for some other, for instance, to count it 
and examine it, meaning to take it up again himself or leave u for some- 
body else, he has not paid you yet the physical acts, exercised upon the pieces 
of money in quesuon, are m both cases the same Till he does express a will 
to that purport, what you have is not, properly speaking, the legal possession 
of the money, or a right to the money, but only a nght to have him, or m his 
default perhaps a mimster of jusnee, compelled to render you that sort of 
service, by the rendering of which he is said to pay you that is, to express 
such will as above-mentioned, wnth regard to some corporeal article, or other 
of a certain species, and of value equal to the aipount of what he owes you 
or, m other words, to exerase in your favour an act of investitive power with 
relation to some such article 

True It IS, that in certain cases a man may perhaps not be deemed, aceordmg 
to common acceptation, to have paid you, without rendenng you a further 

7 
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Next, with regard to such of the offences against property 
as concern only the enjoyment of the object m question. This 
object must be either a service, or set of services,^ which should 
have been rendered by some person, or else an article belonging 
to the class of things. In the former case, the offence may be 
styled wrongful withholding of services ® In the latter case it may 
admit of farther modifications, which may be thus con- 
ceived When any object which you have had the physical 
occupation or enjoyment of, ceases, m any degree, m con- 
sequence of the act of another man, and without any change 
made in so much of that power as depends upon the mtrinsie 
physical condition of your person, to be subject to that power ; 
this cessation is either owing to cliange m the mtrmsic 
condition of the thmg itself, or in its exterior situation with 
respect to you, that is, to its being situated out of your reach 
In the former case, the nature of the change is either such as 
to put It out of your power to make any use of it at all, in 
which case the thmg is said to be destroyed, and the offence 
whereby it is so treated may be termed wrongful destruction- 
or such only as to render the uses it is capable of being put to 

set of services, and those of another sort a set of services, which are rendered 
by the exercising of certains acts of a physical nature upon the very thing 
with which he is said to pay you to wit, by transferring the thing to a certain 
place where you may be sure to find it, and where it may be convenient for 
you to receive it But these services, although the obligation of rendeemg 
them should be annexed by law to the obbganon of rendering those other 
services in the performance of which the operation of payment properly 
consists, arc plainly acts of a distinct nature nor are they essennal to the opera- 
tion by themselves they do not constitute it, and it may be performed 
without them It rnust be performed without them wherever the thing to be 
transferred happens to be already as much withm the reach, physically speakmg, 
of the creditor, as by any act of the debtor it can be made to be 

This matter would have appeared in a clearer light had it been practicable 
to enter here into a full examination of the nature of property, and the several 
modifications of which it is susceptible but every thing cannot be done at 
once 

' Supra 26 

* Under wrongful withholdmg of services is included breath of contract for 
the obhgation to render services may be grounded either on contract, or upon 
other titles m other words, the event of a man's engaging in a contract is 
one out of many other invcsoave events from which the right of receiving 
them may takes Its commencement See Chap xvu [Limits], §iv 

Were the word services to be taken in its utmost latitude (negative included 
as well as positive) this one head would cover the whole law To this place 
then are to-be referred such services only, the withholding of which does not 
comade with any of the other ofiences, for which separate denominations have 
been provided 
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of less value than before, in which case it is said to be damaged, 
or to have sustained damage, and the offence may be termed 
wrongful endamagement Moreover, in as far as the value which 
a thmg IS of to you is considered as bemg hable to be m some 
degree impaired, by any act on the part of any other person 
ewrcised upon that thmg, although on a given occasion no 
perceptible damage should ensue, the exerase of any such act 
IS commonly treated on the footing of an offence, which 
may be termed wrongful usthg or occupation. 

If the causeiof the thing’s failing m its capacity of bemg of 
use to you, hes m the extenor situation of it with relation to 
you, the offence may be styled wrongful detainment ^ Wrongful 
.detainment, or detention, durmg any given period of time, 
may either be accompanied wim the intention of detaimng 
the thing for ever (that is for an mdefimte time), or not if it 
be, and if it be accompamed at the same time with the inten- 
tion of not bemg amenable to law for what is done, it seems 
to answer to the idea commonly annexed to the word em- 
bezzlement, an offence which is commonly accompamed with 
breach of trust * In the case of wrongful occupation, the 
physical faculty of occupymg may have been obtamed with 
or without the assi^|ance or consent of the proprietor, or 
other person appearing to have a right to afford such assistance 
or consent. If without such assistance or consent, and the 
occupation be accompanied with the mtention of detaimng 
the thmg for ever, together with the mtention of not bemg 
amenable to law for what is done, the offence seems to 

' In the English law, detinue and detainer detinue apphed chiefly to 
movables, detainer, to immovables Under detmue and detainer cases are also 
comprised, m which the oflfcncc consists m forbearing to transfer the legal 
possession of the thing such cases may be considered as commg under the head 
of wrongful non-investment The distinction between mere physical posses- 
sion and legal possession, where the latter u short-hved and defeasible, seems 
scarcely hitherto to have been attended to In a multirude of instances they are 
confounded under the same expressions The cause is. that probably under 
all laws, and frequently foe very good reasons, the legal possession, with 
whatever certainty defeasible upon the event of a trial, is, down to the time of 
that evcncrm many cases annexed to the appearance of the physical 

* In attempung to exhibit the import biuonging to this and other names of 
offences m common use, 1 must be understood to speak all along with die 
utmost diffidence The truth is, the import given to them is commonly 
neither determinate nor uniform so that m the nature of things, no defimaon 
that can be given of them by a private person can be altogether an exact 
one To Ox the sense of them belongs only to the legislator 
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answer to the idea commonly annexed to the word theft or 
stealing. If m the same arcumstances a force is put upon the 
body of any person who uses, or appears to be disposed to 
use, any endeavours to prevent the act, this seems to be one of 
the cases m which the offence is generally understood to come 
under the name of robbery 

If the physical faculty m question was obtained with the 
assistance or consent of a proprietor or other person above 
spoken of, and still the occupation of the thing is an offence. 
It may have been either because the assistance o« consent was 
not fairly or because it was not freely obtained If not fairly 
obtamed, it was obtamed by falsehood, which, if advised, is 
m such a case termed fraud and the offence, if accompanied 
with the mtention of not being amenable to law, may be 
termed fraudulent obtainment or defraudment ^ If not freely 
obtamed, it was obtained by force to wit, either by a force 
put upon the body, which has been already mentioned, or 
by a force put upon the mind If by a force put upon the 
mmd, or m other words, by the application of coercive 
motives,® It must be by producing the apprehension of some 
evil which evil, if the act is an offence, must be some evil 
to which on the occasion m question the one person has no 
right to expose the other This is one case m which, if the 
offence be accompamed with the mtention of detaimng the 
thing for ever, whether it be or be not accompanied with the 
mtention of not being amenable to law, it seems to agree with 
the idea of what is commonly meant by extortion Now the 
part a man takes in exposing another to the evil in question, 
must be either a positive or a negative part In the former 
case, agam, the evil must either be present or distant In the 
case then where the assistance or consent is obtamed by a 
force put upon the body, or where, if by a force put upon the 
mmd, the part taken in the exposing a man to the apprehen- 
sion of the evil is positive, the evd present, and the object of it 
his person, and if at any rate the extortion, thus apphed, be 

* The remaining cases comes under the head of usurpation, or wrongful 
investment of property The disnncoon seems hardly hitherto to have been 
attended to it turns hke another, mentioned above, upon the distinction 
between Ic^al possession and physical The same observation may be apphed 
to the case of extortion hereafter following 

® Vide supra, 27 
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accompanied with the mtention of not being amenable to 
law. It seems to agree with the remainmg case of what goes 
imder the name oi robbery 

As to dissipation m breach of trust, this, when productive of 
a pecuniary profit to the trustee, seems to be one species of 
what IS commonly meant by peculation Another, and the 
only remaming one, seems to consist m acts of occupation 
exercised by the trustee upon the thmgs which are the objects 
of the fiduaary property, for his own benefit, and to the 
damage of the beneficiary As to robbery, this offence, by 
the manner m which the assistance or consent is obtamed, 
becomes an offence agamst property and person at the same 
time* Dissipation m breach of trust, and peculation, may 
perhaps be more commQdiously treated of under the head of 
offences against trust ^ After these exceptions, we have 
thirteen genera or pnncipal kinds of offences agamst property, 
which, when ranged m the order most commodious for 
examination, may stand as follows, viz i Wrongful non- 
invcstment of property, z Wrongful mtercepnon of pro- 
perty 3 Wrongful divestment of property 4 Usurpatton 
of property s Wrongful mvestment of property 6 Wrong- 
ful withholdmg of services. 7 Wrongful destruction or 
endamagement, 8 Wrongful occupanon 9 Wrongful detam- 
ment 10 Embezzlement 11 Theft iz Defraudment 
1 3 Extornon ® 

We proceed now to consider offences which are complex m 
their effects Regularly, mdeed, we should come to offences 
against condition, but it will be more convement to speak 

Usury, -which, if it must be an offence, is an offence committed with 
consent, that is, with the consent of the party supposed to be mjured, cannot 
ment a place in the catalogue of offences, unless the consent were either unfairly 
obtained or unfreely in the first case, it coincides with defraudment, m the 
other, with extortion 

* I Semi-public Offences 1 l^rongful divestment, interception, usurpa- 
tion, &c , of valuables, -which are the property of a corporate body, or which 
arc in the mdiscrinimate occupation of a neighbourhood, such as parish 
churches, altars relics and other articles appropriated to the purposes of 
rehgion or things which are in the indiscriminate occupanon of the public 
at large, such as mile-stones, market-houses, exchanges, public gardens, and 
cathedrals 2 Setting on foot what have bcen,called bubbles, or fraudulent 
partnership, or gaming adventures, propagating false news, to raise or sink 
the value of stocks, or of any other denomination of property • 

II Selp-regahding Offences 1 Idleness 2 Gatmng 3 Other species of 
prodivahty 
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first of offences by which a man’s interest is affected in two 
of the preceding points at once 

Offences against 36. First, then, with regard to offences which affect person 
“’n reputation together When any man, by a mode of 

treatment which affects the person, mjures the reputation of 
another, his end and purpose must have been either his own 
immediate pleasure, or that sort of reflected pleasure, which m 
certam arcumstances may be reaped from the suffering of 
another Now the only immediate pleasure worth regarding, 
which any one can reap from the person of another, and which 
at the same time is capable of affcctmg the reputation of the 
latter, is the pleasure of the sexual appetite ^ This pleasure, 
then, if reaped at all, must have been reaped either agamst the 
consent of the party, or with conspnt If with consent, the 
consent must have been obtained either freely and fairly both, 
or freely but not fairly, or else not even freely, in which case 
the fairness is out of the question If the consent be altogether 
wantmg, the offence is called rjpe if not fairly obtamed, 
seduction simply if not freely, it may be called forcihk seduction 
In any case, cither the offence has gone the length of consum- 
mation, or has stopped short of that period, if it has gone 
that length, it takes one or other of the names just mentioned 
if not. It may be included alike in all cases under the denomina- 
tion of a simple lascivious injury Lastly, to take the case where 
a man mjurmg you in your reputation, by proceedmgs tliat 
regard your person, does it for the sake of that sort of pleasure 
which will somenmes result from the contemplation of 
another’s pain. Under these arcumstances either the offence has 
actually gone the length of a corporal injury, or it has rested 
in raenacement m the first case it may be styled a corporal 
insult, in the other, it may come under the name of insulting 
menacement. And thus we have six genera, or kind of offences, 
against person and reputation together, which, when ranged 
in the order most commodious for consideration, will stand 
thus I. Corporal insults 2 Insulting menacement 5. Seduc- 
tion 4 . Rape, 5 Forcible seduction 6 Simple lascivious 
injunes ® 

' See Chap v [Pleasures and PainsJ 

* I SemI-pubuc Oppbnces— none 

II Seu^bbgabdinc Opphncbs 1 Sacrifice of virginity 2 Indecencies not 
public 
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37 . Secondly, with respect to those which affect person O/oicei a^amsf 
and property together That a force put upon the person of 
man may be among the means by which the title to property 
may be unlawfully taken away or acquired, has been already 
stated ^ A force of this sort then is a circumstance which may 
accompany the offences of wrongful mterception, wrongful 
divestment, usurpation, and wrongful investment But m 
these cases the mtervention of this circumstance does not 
happen to have, given any new denonunation to the offence * 

In all or any pf diese cases, however, by prefixing the epithet 
forcible, we may have so many names of offences, which may 
either be considered as consntuting so many speaes of the 
genera belonging to the division of offences agamst property, 
or as so many genera belonging to the division now before us. 

Among the offences that concern the enjoyment of the thing, 
the case is the same with wrongful destruction and wrongful 
endamagement; as also with wrongful occupation and wrong- 
ful detainment. As to the offence of wrongful occupation, it 
IS only m the case where the thmg occupied belongs to the 
class of immovables, that, when accompamed by the kind of 
force in question, has obtained a parncular name which is m 
common use in this case it is called forcible entry forcible 
detainment, as applied also to immovables, but only to 
immovables, has obtained, among lawyers at least, the name of 
forcible detainer^ And thus we may distinguish ten genera, 
or kinds of offences, against person and property together, 
which, omittmg for conciseness’ sake the epithet wrongful, 
will stand thus i Forcible interception of property 2. 

Forcible divestment of property 5 Forable usurpation 
4 Forcible investment 5 Forable destruction or endamage- 
ment 6. Forcible occupation of movables 7 Forcible entry. 


* Supra 

' In the technical language of the Enghsb law, property so acquired is said 
to be acquired bv duress 

* Applied to movables, the arcumstance of force has never, at least by the 
technical part of the language, been taken into account no such combmatton 
of terms as forcible occupation is in current use The word detinue ts apphed to 
movables only and (m the language of the law) the word forcible has never 
been combined with it The word apphed to immovables is detainer this is 


combmed with the v/ord forcible and what is singular, it is scarcely m use with- 
out that word It was impossible to steer altogether clear of tjus technical 
nomenclature, on account of the influence which it has on the body of the 
language 
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8. Forcible detainment of movables. 9 Forcible detammcnt of 
immovables 10 Robbery ^ 

Offences against 38 We come now to offences agamst condition A man’s 
rondmon — condition or station m bfe is constituted by the legal relation 

domestK or “C bears to the persons who are about him, that is, as we have 

eiutl already had occasion to show,® by duties, which, by being 

imposed on one side, give birth to rights or powers on the 
other These relations, it is evident, may be almost mfimtely 
diversified Some means, however, may b^ found of cir- 
cumscribmg the field within which the vanetie^ of them are 
displayed In the first place, they must either be such as arc 
- capable of displaymg themselves within the circle of a pnvate 

family, or such as require a larger space The conditions 
constituted by the former sort of relations may be styled 
domestic those constituted by the latter, tioil 
Domestic con- 39 As to domestic conditions, the legal relations by which 
on“’nLural"'^‘^ Constituted may be distmguished mto i Such as 

relationships superadded to relations purely natural and 2 Such as, 
without any such natural basis, subsist purely by institution 
By relations purely natural, I mean those which may be said 
to subsist between certam persons in virtue of the concern 
which they themselves, or certam other persons, have had m 
the process which is necessary to the contmuance of the 
species These relations may be chstinguished, in the first 
place, mto contiguous and uncontiguous The uncontiguous 
subsist through the mtervention of such as are contiguous 
The contiguous may be distinguished, in the first place, 
mto connubial, and post-connuhial ^ Those which may be 
termed connubial are two i That which the male bears 
towards the female 2 That which the female bears to the 
male * The post-connubial are either productive or derivative 


' I Semi-pubuc Offences 1 Incendiansm 2 Cnimnal inundation 
n Seif-regarding Oitencbs — none 
‘ Supra, 25 note 

* By the terras connubial and post-connubial, all 1 mean at present to bring to 
view IS, the mere physical union, apart from the ceremonies and legal engage- 
ments that will afterwards be considered as accompanying it 
Relations — * The vague and undetermined nature of the ficatious entity, called a rela- 

tivo result from tion, is, on occasions like the {/resent, apt to be produenve of a good deal of 
every two confusion A relation is other said to be borne by one of the objects which are 
objects parties to it, to the other, or to subsist between them The latter mode of phrase- 

ology IS, perhaps, rather the more common In such case the idea seems to be. 
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The productive is that which the rt^alc and female above- 
mentioned bear each of them towards the children who arc 
the immediate fruit of their umon, this is termed the relation 
of parentahty Now as the parents must be, so the children 
may be, of different sexes Accordmgly the relation of 
parentahty may be distinguished mto four species: i. That 
which a father bears to his son this is termed paternity, z 
That which a father bears to his daughter this also is termed 
patermty 3 T^Jiat which a mother bears to her son this is 
called 4 That which a mother bears to her daughter* 

this also is termed maternity Uncontiguous natural relations 
may be distmgmshed into immediate and remote. Such as arc 
immediate, arc what one person bears to another m con- 
sequence of their beanng each of them one simple relation 
to some third peMon * Thus the paternal grandfather is 
related to the paternal grandson by means of the two different 
relations, of different kinds, which together theyjUftr to the 
father the brother on the father’s side, to the brother, by 
means of the two relations of the same kind, which together 
they bear to the father In the same manner we might proceed 
to find places in the system for the infinitely diversified 
relations which result from the combinations that may be 
formed by mixing together the several sorts of relationships by 
ascent, relationships by descent, collateral relationships, and 
relationships by affinity which latter, when the umon between 
the two parties through whom the affinity takes place is 
sanctioned by matrimonial solemmtics, are termed relaDon- 
ships by marriage But this, as it would be a most mtricate 
and tedious task, so happily is it, for the present purpose, an 

that from the consideration of the two objects there results but one relation, 
which belongs as it were m common to them both In some cases, this perhaps 
may answer the purpose very well it will not, however, in the present case 
For the present purpose ic will be necessary we should conceive two relations 
as resulting from the two objects, and borne, since such is the phrase, by the 
one of them to or towards the other one relation borne by the first object to 
the second another relation borne by the second object to the first This 
is necessary on two accounts 1 Because for the relations themselves there 
are in many instances separate names for example, the relauons of guardian- 
ship and wardship in which case, the speaking of them as if they were but 
one, may be productive of much confusion • 2 Because the two dificrent 
relationships give birth to so many conditions which conditions are so far 
different, that what is predicated and will hold good of the one, will, m various 
paraculars, as we shall see, not hold good of the other 
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unnecessary one The only natural relations to which it will 
be necessary to pay any particular attention, are those which, 
when sanctioned by law, give birth to the conditions of 
husband and wife, the two relations comprised under the head 
of parentahty, and the correspondmg relations compnsed 
under the head of fihality or fihation. 

What then are the relations of a legal kind which can be 
superinduced upon the above-mentioned natural relations^ 
They must be such as it is the nature of law, to give birth to 
and estabhsh But the relations which subsist pujeTy by institu- 
tion exhaust, as we shall see, the whole stock of relationships 
which It IS in the nature of the law to give birth to and 
estabhsh. The relations then which can be supermducetLupon 
those which are purely natural, cannot be m themselves any 
other than what are of the number of those which subsist 
purely by mstitution so that all the difference there can be 
between a legal relation of the one sort, and a legal relanon 
of the other sort, is, that in the former case the circumstance 
which gave birth to the natural relation serves as a mark to 
indicate where the legal relation is to fix m the latter case, 
the place where the legal relation is to attach is determined 
not by that circumstance but by some other From these 
considerations it will appear manifestly enough, that for 
treatmg of the several sorts of conditions, as well natural as 
purely conventional, in the most commodious order, it will 
be necessary to give the precedence to the latter Proceeding 
throughout upon the same prmciple, we shall all along give 
the priority, not to those which arc first by nature, but to 
those which are most simple m pomt of description There 
IS no other way of avoidmg perpetual antiapadons and 
repetitions 

40 We come now to consider the domestic or family 
relations, which are purely of legal mstitution It is to these 
m effect, that both kinds of domestic conditions, considered as 
the work of law, are mdebted for their origm When the 
law, no matter for what purpose, takes upon itself to operate, 
m a matter m which it has not operated before, it can only be 
by imposmg obligation^ Now when a legal obhgation is 
imposed on any man, there are but two ways in which it can 
* See Chap xvu [Limits], ^ ui 
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in the first iaitance be enforced. The one is by giving the 
power of enforcing it to the party in whose favour it is im- 
posed* the other is by reserving that power to certain third 
persons, who, in virtue of their possessing it, are styled 
mimsters of justice In the first case, the party favoured is said 
to possess not only a right as against the party obbged, but also 
a power over him m the second case, a right only, uncorrobor- 
ated by power. In the first case, the party favoured may be 
styled a superior, and as they are both members of the same 
faimly, a domestic superior, with reference to the party obhged: 
who, in the same case, may be styled a domestic it^erior, with 
reference to the party favoured. Now m point of possibihty, 
It IS evident, that domestic conditions, or a kind of fictitious 

t iossession analogous to domestic conditions, might have been 
ooked upon as constituted, as well by rights alone, without 
powers on either side, as by powers But in pomt of utility^ 

• Two persons, who by any means stand engaged to live together, can 
never bve together long, but one of them wiU choose that some act or other 
should be done which the other will choose should not be done When dm 
IS the case, how is the competition to be decided? Laying aside generoaty 
and good-breeding, which are the tardv and uncertain fruits of long-cstabhshed 
laws, it IS evident that there can be no certain means of deciding it but physical 
power which indeed is the very means by which family as well as other 
competrnons must have been decided, long before any such office as thar of 
legislator had existence Tius tlicn being the order of things which the legisla- 
tor finds established by nature, how should he do better than to acquiesce m it? 
Tlic persons who by the influence of causes that prevail every W’here, stand 
engaged to hvc together, art. 1 Parent and child, during the infancy of the 
latter 2 Man and wife 3 Children of the same parents Parent and child, 
by necessity since, if the child did not live with the parent (or with somebody 
sunding in the place of the parent) it could not live at all husband and wife, by 
a choice approaching to necessity children of the same parents, by the neces- 
sity of their living each of dicin with the parents As between parent and child, 
the necessity there is of a power on the part of the parent for the preservation 
of the child supersedes all farther reasoning As between man and wife, that 
necessity does not subsist The only reason that applies to this case is the 
necessity of putting an end to compeation The man would have the meat 
coasted, the woman boiled shall they both fast nU the judge comes in to dress 
it for them? The woman would have the cluld dressed in green, the man, in 
blue shall the child be naked nil the judge comes in to clothe it? This affords 
a reason for giving a power to one or other of the parties but it affords 
none for giving the power to tlic one rather than to the other How then 
shall the legislator deteniune? Supposing ir equally easy to give it to either. . 
let him look ever so long for a reason why he should give it to the one rather 
than to the other, and he may look in vain ))ut how docs the matter stand 
already? for there were men and wnves (or, what comes to thp same thmg, 
male and female hvmg together as man and wnfc) before there were legislators 
Looking round him then, he finds almost every where the male the stronger 
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It does not seem e:medient: and m pomt of fact, 
owmg to the mvanable perception which men must 
of the mcxpedicncy, no such conditions seem ever to have 
been constituted by such feeble hands Of tlie legal relation- 
ships then, which are capable of being made to subsist withm 
the circle of a family, there remam those only m which the 
obligation is enforced by power Now then, wherever any 
such power is conferred, the end or purpose for which it was 
conferred (unless the legislator can be supposed to act without 
a motive) must have been the produang of a benefit to 
somebody in other words, it must have been conferred for 
the sake of somebody The person then, for whose sake it is 
conferred, must either be one of the two parnes just men- 
tioned, or a third party if one of these two, it must be either 
the superior or the inferior If the supenor, such supenor is 
commonly called a master, and the inferior is termed his 
servant and the power mav be termed a beneficial one If it 
be for the sake of the inferior that the power is established, 
the supenor is termed a guardian, and the mfenor his ward 
and the power, bemg thereby coupled with a trust, may be 
termed a fiduciary one If for the sake of a third party, the 
superior may be termed a superinlendent , and the mfenor his 
subordinate This third party will either be an assignable 
mdividual or set of mdividuals, or a set of unassignable 
individuals In this latter case the trust is either a public or a 
semi-pubhc one and the condition which it constitutes is not 
of the domestic, but of the civil kind. In the former case, 

of the two. and therefore possessing already, by purely physical nicans. that 
power which he is thinking of bestowing on one of them by means of law 
How then can he do so well as by placing the legal power in the same hands 
which arc beyond comparison the more Ukely to be in possession of the 
physical^ m this way, few transgressions, and few calls for punishment in 
the other way, wrp^ual transgressions, and perpetual calls for punishment 
Solon IS said to nave transferred the same idea to the distribuoon of state 
powers Here then was generahzalton here was the work of gciuus But m 
the disposal of domestic power, every legislator, without any effort of genius, 
has been a Solon So much for reasons * add to which, in point of motives,^ 
that legislators seem all to have been of the male sex, down to the days of 
Catherine I speak here of those who frame laws, not of those who touch them 
with a sceptre « 

* Social rtvooves sympathy for the pubhc love of reputanon, Ac 
^ Self-regarding motives or social motives, which are social in a less extent 
cympatfay for persons of a paracular description persons of the same sex. 
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this third party or principal, as he may be termed, either has 
a beneficial power over the superintendent, or he has not. if he 
has, the supermtendent is his servant, and consequently so also 
IS the subordinate if not, the supermtendent is the master of 
the subordinate, and all the advantage which the prmapal 
has over his superintendent, is that of posscssmg a set of 
rights, uncorroborated by power, and therefore, as we have 
seen,^ not fit to constitute a condition of the domestic kmd. 

But be the condition what it may which is constituted by 
these nghts, of what nature can the obhgaQons be, to whicn 
the superintendent is capable of bemg subjected by means of 
them? They arc neither more nor less dian those which a 
man is capable of bemg subjected to by powers It follows, 
therefore, that the functions of a principal and his supermten- 
dent comade with those of a master and his servant, and 
consequently that the offences relative to the two former 
conditions will coincide with the offences relative to the two 
latter. 

41 Offences to which the condition of a master, like any Offetues toueh- 
othcr kmd of condition, is exposed, may, as hath been already 
mtimated,* be distmguished into such as concern the existence * 
of the condition itself, and such as concern the performance of 
the functions of it, while subsisting First then, with regard to 
such as affect its existence It is obvious enough that the 
services of one man may be a benefit to another the condition 
of a master may therefore be a beneficial one It stands ex- 
posed, therefore, to the offences of nnongful non-mvestinent, 
wrongful mierccption, usurpation, wrongful mi'estment, and wrong- 
ful divestment But how should it stand exposed to the offences 
of wrongful abdication, wrongful detrectation, and wrongful im- 
position'^ Certainly it cannot of itself, for services, when a 
man has the power ol txactmg them or not, as he thinks fit, 
can never be a burthen But if to the powers, by which the 
condition of a master is constituted, the law thinks fit to 
annex any obhgation on the part of the master, for instance, 
that of atfordmg mamtenance, or givmg wages, to the servant, 
or paymg money to anybody else , it is evident that m virtue ' 
of such obhgation the condioon maf become a burthen In 
this case, however, the condition possessed by the master will 
* Supra, nole, page 263 • Vide supra, 27 
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not, properly speaking, be the pure and simple condition of a 
master . it will be a kmd of complex object, resolvable mto the 
beneficial condition of a master, and the burthensome obhga- 
tion which IS annexed to it. Soli however, if the nature of the 
obligation hes within a narrow compass, and does not, m 
the manner of that which constitutes a trust, mterfere with 
the exercise of those powers by which the condition of the 
superior is constituted, the latter, notwithstanding this foreign 
mixture, will soil retain the name of mastership ^ In this case 
therefore, but not otherwise, the condition of a master may 
stand exposed to the offences of wrongful ahduatton, wrongfitl 
detreclation, and wrongful imposition Next as to the behaviour 
of persons with reference to tlus condition, while considered 
as subsistmg In virtue of its bemg a benefit, it is exposed to 
disturbance This disturbance will either be the offence of a 
stranger, or the offence of the servant himself Where it is 
the offence of a stranger, and is committed by taking the 
person of the servant, m circumstances m which the taking of 
an object belonging to the class of things would be an act of 
theft, or (what is scarcely worth distinguishing from theft) 
an act of embezzlement it may be termed servant-stealing 
Where it is the offence of the servant himself, it is styled 
breach of duty- Now the most flagrant species of breach of 
duty, and that which mcludes indeed every other, is that 
which consists m the servant’s withdrawmg himself from the 
place m which the duty should be performed This species 
of breach of duty is termed elopement. Agtun, in virtue of 
the power belongmg to this condition, it is liable, on the part 
of the master to abuse. But this power is not coupled with a 
trust The condition of a master is therefore not exposed to 
any offence which is analogous to breach of trust. Lastly, on 
account of its bemg exposed to abuse, it may be conceived to 
stand, m pomt of possibihty, exposed to ortbery. But con- 
sidering how few, and how msigmficant, the persom are who 
are hable to be subject to the power Here m quesaon, this is 

^ In most civilized nations there is a sort of domesac condinon, in which 
the superior is termed a master, while the inferior is termed lomeamci indeed 
a servant, but more paroculany and more (requcntly an apprentice In this 
case, chough the supenor u, m pomt of usage, known by no otbet name 
than that of* a master, the rclaaonship is in point of fact a mixed one, com- 
pounded of that of master and that of euardian 
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an offence which, on account of the want of temptation, 
there will seldom be any example of m practice. We may 
therefore reckon thirteen sorts of offences to which the 
condition of a master is exposed: via. i. Wrongful non- 
mvestment of mastership, a. Wrongful mtercepaon of master- 
sbp 3. Wrongful divestment of mastership. 4. Usurpation 
of mastership, j Wrongful mvestment of mastership. 6. 

Wrongful abdication of mastership. 7. Wrongful dctrecta- 
tion of mastership 8. Wrongful imposition of mastership 
9. Abuse of pastership. 10. Disturbance of mastership. 

II. Breach of duty m servants. 12. Elopement of servants. 

13 Servant-stcahng 

42. As to the pon'er by which the condition of a master is t'anouj modes 
consatuted, this may be cither limned or unlimited. When it 
altogether unhmited, the’ condition of the servant is styled 
pure slavery But as the rules of language are as far as can be 
conceived from being steady on this head, the term slavery is 
commonly made use of wherever the hmitations prescribed 
to the power of the master are looked upon as inconsiderable 
Whenever any such limitanon is prescribed, a kmd of fictitious 
entity is thereby aeated, and, m quahty of an mcorporcal 
object of possession, is bestowed upon the servant, this object 
is of the class of tliose which arc called rights, and in the 
present case is termed, in a more particular maimer, a liberty, 
and sometimes a privilege, an imtmmtv, or an exemption 
Now those limitations on the one hand, and these liberties 
on the other, m»y, it is evident, be as various as the acts 
(positive or negative) which the master may or may not have 
the power of obliging the servant to submit to or to perform. 
Correspondent then to the infimtudc of these hberties, is die 
infimtudc of the modifications which die condition of master- 
ship (or, as It IS more common to say m such a case, that of 
servitude) admits of These modifications, it is evident, may, 
in different countries, be infuutcly diversified. In different 
countnes, therefore, di^ offences characterised by the above 
names will, if specifically considered, admit of very different 
dcscripnons. If there be a spot upon the earth so wretched 
as to exhibit the spectacle of pure aftd absolutely unlimited 
slavery, on that spot dicrc will be no such thit^ as any abuse 
of mastership; which means neither more nor less than that 
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no abuse of mastership will there be treated on the footmg of 
an offence As to the question, Whether any, and what, modes 
of servitude ought to be estabhshed or kept on foot’ this is a 
question, the solution of which belongs to the avil branch of 
me art of legislation. 

43 Next, with regard to the offences that may concern 
the condmon of a servant It might seem at first sight, that a 
condition of this kmd could not have a spark of benefit belong- 
mg to It that It could not be attended witji any other con- 
sequences than such as rendered it a mere burthen. But a 
burthen itself may be a benefit, m companson of a greater 
burthen. Conceive a man’s situation then to be such, diat he 
must, at any rate, be m a state of pure slavery Still may it be 
material to bm, and highly matenal, who the person is whom 
he has for his master A state off slavery then, under one 
master, may be a beneficial state to him, in comparison with 
a state of slavery under another master The condition of a 
servant then is exposed to the several offences to which a 
condiaon, m virtue of its bemg a beneficial one, is exposed * 
More than this, where the power of the master is hmited, 
and the hrmtations annexed to it, and thence the hberties of 
the servant, are considerable, the servitude may even be 
positively ehgible For amongst those limitations may be 
such as are sufficient to enable the servant to possess property 
of his own being capable then of possessing property of his 
own, he may be capable of receivmg it from his master 
m short, he may receive wages, or other emoluments, from his 
master, and the benefit resulting from these wages may be 
so considerable as to outweigh the burthen of the servitude, 
and, by that means, render that condition more beneficial 
upon the whole, and more ehgible, than that of one who is 
not m any respect under the control of any such person as a 

^ It may seem at first, that a person who is m the condmon of a slave, 
could not have it in his power to engage m such course of proceeding as 
would be necessary, in order to give him an apparent title to be reckoned 
among the slaves of another master But though a slave in point of nght, it 
may happen that he has eloped for instance, and is not a sUve in point of 
fact or, suppose him a slave in point of fact, and ever so vigilandy guarded, 
sol] a person connected with him by the ties of sympathy, might do that for 
him which, though willing and assenting, he might not be able to do for him- 
self might forge a deed of donation, for example, from the one master 

* orF "T 
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master. Accordingly, by these means the conditions of the 
servant may be so eligible, that his entrance mto it, and his 
contmuance in it, may have been altogether the result of his 
own choice That the nature of the two conditions may be 
the more clearly understood, it may be of use to show the 
sort of correspondency there is between the offences which 
affect the existence of the one, and those which affect the 
existence of the other That this correspondency cannot but 
be very mtimate^s obvious at first sight It is not, however, 
that a given ofence m the former catalogue coincides with 
an offence of the same name m the latter catalogue 
usurpation of servantship with usurpation of mastership, for 
example But the case is, that an offence of one denommation 
m the one catalogue coincides with an offence of a different 
denomination in the other catalogue Nor is the comcidence 
constant and certain but bable to contmgencies, as we shall 
sec First, then, wrongful non-investment of the condition 
of a servant, if it be the offence of one who should have been 
the master, coincides with wrongful detrcctation of master- 
ship if It be th^ offence of a third person, it involves in it 
non-mvestment of mastership, which, provided the master- 
ship be m the eyes of him who should have been master a 
beneficial thing, but not otherwise, is wrongful z. Wrongful 
interception of the condition of a servant, if it be the offence 
of him who should have been master, comcides with wrongful 
detrectanon of mastership if it be the offence of a third 
person, and the mastership be a beneficial thmg, it involves 
in It wrongful mtcrception of mastership } Wrongful 
divestment of servantship, if it be the offence of the master, 
but not otherwise, comcidcs with wrongful abdication of 
mastership if it be the offence of a stranger, it mvolves in it 
divestment of mastership, which, ui as far as the mastership 
IS a beneficial thmg, IS wrongful 4 Usurpation of servantship 
comcides necessarily with wrongful imposition of master- 
ship It will be apt to involve in it wrongful divestment 
of mastership but this only m the case where the usurper, 
previously to the usurpation, was m a state of servitude under 
some other master 5. Wrongful mi^escment of servantship 
(the servantship bemg considered as a beneficial thing) 
coincides with imposition of mastership , which, if m the eyes 

9 • 
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of the pretended master the mastership should chance to be a 
burthen, will be wrongful 6 Wrongful abdication of ser- 
vantship coinades with wrongful divestment of mastership. 
7 Wrongful detrectation of scrvantship, with wrongful non- 
mvestment of mastership 8 Wrongful imposition of servant- 
ship, if It be the offence of the pretended master, comcides 
with usurpation of mastership if it be the offence of a stranger, 
It mvolves m it imposition of mastership, which, if m the eyes 
of the pretended master the mastership sho^ild be a burthen, 
will be wrongful As to abuse of mastership^, disturbance of 
masterslup, breach of duty in servants, elopement of servants, 
and servant-steahng, these are offences which, without any 
change of denommation, bear equal relation to both-condi- 
tions And thus we may reckon thirteen sorts of offences to 
which the condition of a servant stands exposed viz. i 
Wrongful non-investment of servancship i Wrongful 
mterccption of scrvantship j Wrongful divestment of 

servantship 4 Usurpation of scrvantship 5. Wrongful 
mvestment of scrvantship 6 Wrongful abdication of servant- 
ship 7 Wrongful detrectation of scrvantship 8 Wrongful 
imposition of servantship 9 Abuse of mastership 10 Dis- 
turbance of mastership ii Breach of duty in servants 12 
Elopement of servants. 1 5 Servant-stealing 

44 . We now come to the offences to which the condition 
of a guardian is exposed A guardian is one who is mvested 
with power over another, hving w'lthin the compass of the 
same family, and called a ward , the power being to be cxer- 
ased for the benefit of the ward Now then, what are the 
cases in which it can be for the benefit of one man, that 
another, hvmg withm the compass of tlie same family, 
should exercise power over him? Consider cither of tlic 
parties by himself, and suppose him, m pomt of understand- 
mg, to be on a level with the other, it seems ''vidcnt enough 
that no such cases can ever exist * To the production of 
happmess on the part of any given person (m like manner as 
to the production of any other effect which is the result of 

* Consider them together indeed, take the sum of the two interests, and 
the case, as we have seen (sujJra, 40), is then the reverse That case, it is to be 
remembered, proceeds onJy upon the supposiaon that the two parties are 
obliged to live together, for suppose it to be at their opuon to part, the 
necessity of cstablidimg the power ceases. 



UIViaiON OF Orri^C^S 


sn 

human agency) three thmgs it is necessary should concur: 
knowledge, mchnation, and physical power. Now as there 
IS no man who is so sure of being inclmed, on all occasions, to 
promote your happiness as you yourself arc, so neither is 
there any man who upon the whole can have had so good 
opportumtics as you must have had of knowing what is most 
conducive to that purpose. For who should know so well 
as you do what it is that gives you pain or pleasure?^ More- 
over, as to powc^. It IS manifest that no supenonty in this 
respect, on the part of a stranger, could, for a constancy, make 
up for so great a deficiency as he must he under m respect 
of two such material points as knowledge and mchnation 
If then-there be a case where it can be for the advantage of 
one man to be under thc^ power of another, it must be on 
account of some palpable and very considerable defiaency, 
on the part of the former, in point of intellects, or (which is 
the same thing in other words) m pomt of knowledge or 
understanding Now there are two cases in which such pal- 
pable deficiency is known to take place These arc, i Where 
a man’s intellect is not yet arriveci at that state in which it is 
capable of directing his own mchnation m the pursuit of 
happiness this is the case of tnfancy ^ z Where by some 
paracular known or unknown circumstance his intellect lias 
cither never arnved at that state, or having arnved at it 
has fallen from it which is the case of insanity 
By what means then is it to be ascertained whether a man’s 
intellect is in that state or no^ For cxhibituig the quantity of 
sensible heat in a human body wc have a very tolerable sort of 
instrument, the thermometer , but for exhibiting the quantity 
of intelligence, wc have no such instrument It is evident, 
therefore, that the line which separates the q^uantity of mtelli- 
gcncc which is sulficicnt for the purposes or self-government 
from that whislus not sufficient, must be, in a great measure, 
arbitrary Where the msufficiency is the result of want of age, 
the sufficient quantity of mtclligcncc, be it what it may,does 
not accrue to all at the same period of their lives. It becomes 
therefore necessary for legislators to cut the gordian knot, and 
fix upon a parocular period, at winch Ind not before, truly or 
not, every person whatever shall be deemed, as far as depends 
‘ Chap xvii (Liuuu], § i ' See Chap xui [Cases unmeet], ^ lu 
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upon age, to be in possession of this sufficient quantity.^ In 
this case then a line is drawn which may be the same for every 
man, and m the descnption of which, such as it is, whatever 
persons are concerned may be certain of agreemg. the cir- 
cumstance of time affording a mark by which the line m 
question may be traced with the utmost degree of mcety 
On the other hand, where the insufficiency is the result of 
msamty, there is not even this resource, so that here the 
legislator has no other expedient than ao appomt some 
particular person or persons to give a particular deterrmnation 
of the question, m every instance in which it occurs, according 
to his or their particular and arbitrary discretion Arbitrary 
enough it must be at any rate, since the only way m which it 
can be exercised is by considering whether the share of 
mtelhgence possessed by the individual m question does or 
does not come up to the loose and indeterminate idea which 
persons so appointed may chance to entertain with respect to 
the quantity which is deemed sufficient 
be 45 The fine then bemg drawn, or supposed to be so, it is 
expedient to a man who cannot, with safety to himself, be 
left in his own power, that he should be placed in the power 
of another How long then should he remain so^ Just so long 
as his mability is supposed to coiitmue that is, in the case of 
infancy, till he arnves at that period at which the law deems 
him to be of full age m the case of msamty, till he be of sound 
mind and understanding Now it is evident, that this period, 
m the case of mfancy, may not arrive for a considerable time 
and m die case of msamty, perhaps never The duration of 
the power belonging to this trust must therefore, in the one 
case, be very considerable , m the other case, mdefmite 


1 In certain nations, women, whether married or not .have been placed 
in a state of perpetual wardship this has been evidently founded on the nouon 
of a decided inferiority in point of intellects on the part of the female sex, 
analogous to that which is the result of mfancy or msamty on the part of the 
male This is not the only instance m which tyranny has taken advantage of 
Its own wrong, alleging as a reason for the domination it exercises, an im- 
becility, which, as far as it has been real, has been produced by the abuse of 
that very power which it is brought to justify Aristotle, fascinated by the 
prejudice pf the times, divides mankind into two disonct species, that of 
aeettien, and that of slaves Certam men were bom to be slaves, and ought 
to be slaves — Why’ Because, they are so 
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46 The next point to consider, is what may be the extent of Powers that 
It? for as to what ought to be, that is a matter to be settled, not 
in a general analytical sketch, but m a particular and arcum- annexed to it 
stantial dissertation. By possibihty, men, tins power may 
possess any extent that can be imagmed it may extend to 
any acts which, physically speakmg, it may be in the power 
of the ward to perform himself, or be the object of if exercised 
by the guardian Conceive the power, for a moment, to stand 
upon this footing the condiaon of the ward stands now 
exactly upon a footing with pure slavery Add the obhgation 
by which the power is turned into a trust the hmits of the 
power are now very considerably narrowed. What then is 
the purport of this obhgation? Of what nature is the course of 
conduct It prescribes? It is such a course of conduct as shall 
be best calculated for procuring to the ward the greatest 
quantity of happiness which his faculties, and the circum- 
sunces he is in, will admit of savmg always, m the first place, 
the regard which the guardian is permitted to show to his own 
happiness, and, m the second place, that which he is obhged, 
as well as permitted, to show to that of other men. This 
IS, in fact, no other than that course of conduct which 
the ward, did he but know how, ought, in pomt of prudence, 
to maintain of himself so that the busmess of tlie former is 
to govern tlic latter precisely in the manner in which this 
latter ought to govern himself Now to instruct each indivi- 
dual m what maimer to govern his own conduct m the 
details of life, is the particular busmess of private ethics to 
instruct individuals m what maimer to govern the conduct 
of those whose happiness, during nonage, is comnntted to their 
charge, is the business of the art of pnvate education The 
details therefore, of the rules to be given for that purpose, any 
more than the acts which arc capable of bemg committed m 
viobtion pfjJiflsc rules, belong not to the art of legislation 
smee, as wiU be seen more particularly hereafter,* such details 
could not, with any chance of advantage, be provided for by 
the legislator Some general outlmcs might mdeed be drawn 
by his authority and, m pomt of fact, some are m every 
civilized state But such regulations,* it is evident, must be 
liable to great variation- m die first place, according to the 
* See Chap rvu [Lmuts], ^ i 
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infinite diversity of civil conditions which a man may stand 
mvested with m any given state m the next place, accordmg 
to the diversity of local arcumstances that may influence the 
nature of the conditions which may chance to be established 
m different states On this account, the offences which would 
be constituted by such regulations could not be comprised 
under any concise and settled denominations, capable of a 
permanent and extensive apphcation No place, therefore, 
can be allotted to them here 

Offences touch- 47. By what has been said, we are the better prepared for 

ofa^uardfan°'' ^^*^2 account of the oflcnccs to which me condmon m 
question stands exposed Guardianship being a private trust, 
IS of course exposed to those offences, and no others, by which 
a private trust is hable to be affected. Some of them, how- 
ever, on account of tlie special quality of the trust, will admit 
of some further particularity of dcscripnon In the first place, 
breach of this speaes of trust may be termed mismanagement of 
guardianship* m the second place, of whatever nature the 
duties are which are capable of being annexed to this condi- 
tion, It must often happen, that m order to fulfil them, it is 
necessary the guardian should be at a certain particular 
place Mismanagement of guardianship, when it consists m 
the not being, on the occasion in question, at the place in 
question, may be termed desertion of guardianship Thirdly, 
It IS mamfest enough, that the object which the guardian ougnt 
to propose to himself, in the exercise of the powers to which 
those duties are annexed, is to procure for the ward the 
greatest quantity of happmess which can be procured for him, 
consistently with the regard wluch is due to the other interests 
that have been mentioned for this is the object which the 
ward would have proposed to himself, and might and ought 
to have been allowed to propose to himself, had he been 
capable of govemmg his own conduct No'V m order to 
procure this happmess, it is necessary that he should possess 
a certam power over the objects on the use of which such 
happiness depends. These objects are either the person of the 
ward himself, or other objects that are extraneous to him 
These other objects ate either things or persons As to 
things, th^n, objects of this class, m as far as a man’s happmess 
depends upon the use of them, are styled his property The 
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case IS the same with the services of any persons over whom he 
may happen to possess a beneficial power, or to whose 
services he may happen to possess a beneficial right. Now 
when property of any kind, which is in trust, suffers by the 
dchnquency of him with whom it is in trust, such offence, of 
whatever nature it is m other respects, may be styled dissipa- 
tion m breach of trust and if it be attended with a profit to 
the trustee, it may be styled peculation * Fourthly, For one 
person to exercise a power of any kmd over another, it is 
necessary that the latter should either perform certain acts, 
upon bcuig commanded so to do by the former, or at least 
should suffer certam acts to be cxcrased upon himself In this 
respeci a ward must stand upon the footing of a servant* and 
the condition of a ward must, m this respect, stand exposed to 
the same offences to whith that of a servant stands exposed • 
that is, on the part of a stranger, to disturbance, which, in 
particular arcumstanccs, will amount to theft, on the part of 
the ward, to breach of duty w'hich, m particular circumstances, 
may be effected by elopement Fifthly, There docs not seem 
to be any offence concermng guardianship that corresponds 
to abuse of trust I mean m the sense to which the last- 
mcnooneef denomination has been here confined.* The 
reason is, that guardianslup, being a trust of a private nature, 
docs not, as such, confer upon the trustee any power, either 
over the persons or over the property of any party, other than 
the henejictary himself. If by acadent it confers on the trustee 
a power over any persons whose services constitute a part of 
the property of die beneficiary, the trustee becomes thereby, 
m certain respects, the master of such servants * Sixthly, 
Bribery also is a sort of offence to which, m this case, there is 
not commonly much temptation It is an offence, however, 
which by possibihty is capable of takmg this dirccdon and 
must the be aggregated to the number of the offences to 
winch the condition of a guardian stands exposed And thus 
we have m all seventeen of these offences, viz. i Wrongful 
non-investment of guardianship, z Wrongful mterccption 
of guardianship. 3 Wrongful divestment of guardianship., 
4 Usurpation of guardianship 4. Wrongful mvestment 
of guardianship 6 Wrongful abdication of guardianship 

* Supra, 35 ’ Vide supra, 25. • Vide supra, 40. 
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7 Detrectation of guardianship 8. Wrongful imposition 
of guardianship. 9. Mismanagement of guardianship 10. 
Desertion of guardianship. 11. Dissipation m prejudice or 
wardship 12 Peculation in prejudice of wardship 13. 
Disturbance of guardianship 14 Breach of duty to guardians. 
15 Elopement from guardians 16 Ward-stealing 17 
Bribery m prejudice of wardship 

Offences touch- 48 Next, With regard to offences to which the condition 
wardship is exposed. Those which first affect the existence 
of the condition itself are as follows i ^Wrongful non- 
mvestment of the condiaon of a ward. This, if it be the 
offence of one who should have been guardian, comcides with 
wrongful detrectation of guardianship if it be the offence of 
a third person, it mvolves m it non-investmcnt of guardian- 
ship, which, provided the guardian^ip is, m the eyes of him 
who should have been guardian, a desirable thmg, is wrongful 
2 Wrongful mtercepoon of wardship This, if it be the 
offence of him who should have been guardian, coincides 
with wrongful detrecution of guardianship if it be the 
offence of a third person, it mvolves in it intercepaon of 
guardianship, which, provided the guardianship is, m the eyes 
of him who should have been guardian, a desirable thmg, is 
wrongful 3 Wrongful divestment of wardship This, 
if It be the offence of the guardian, but not otherwise, coin- 
cides with wrongful abdication of guardianship if it be the 
offence of a third person, it involves m it divestment of 
guardianship, which, if the guardianship is, m the eyes of the 
guardian, a desirable thmg, is wrongful. 4 Usurpation of 
the condition of a ward an offence not very likely to be 
committed This comcides at any rate with wrongful 
imposition of guardianship, and if the usurper were already 
under the guardianship of another guardian, it will involve m 
It wrongful divestment of such guardianship Wrongful 
mvestment of wardship (the wardship bemg considered as a 

' This effect it may be thought will not necessarily take place since a ward 
may have two guardians One man then is guardian by right another man 
comes and makes himself so by usurpation This may very well be, and 
*/et the former may continue guardian notwithstanding How then (it may be 
asked) is he divested of his guardianship’ — The answer is — Certainly not of the 
' whole of It but, however, of a part of it of such part as is occupied, if one 
may so say, thit is, of such part of the powers and rights bclongmg to it as ate 
exercised, by the usurper 
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beneficial thin^ 
ship, which, if 


this coincides with imposition of giurdian- 
in the eyes of the pretended guardian the 


guardianship should be a burthen, wdl be wrongful. 6. 
Wrongful abdication of wardship. This comades with wrong- 
ful divestment of guardianship. 7 Wrongful detrectation 
of wardship. This comades with wrongful interception of 
guardianship 8 Wrongful imposition of wardship This, if 
the offender be the pretended guardian, comades with usurpa- 
tion of guardianship if a stranger, it mvolves m it wrongful 
imposition of guardianship As to such of the offences relative 
to this condition, as concern the consequences of it while 
subsisting, they ate of such a nature that, without any change 
of denomination, they belong equally to the condition of a 
guardian and that of a ward We may therefore reckon 
seventeen sorts of offencA relative to the condition of a ward 


I Wrongful non-investment of wardship 2 Wrongful 
interception of wardship 3 Wrongful divestment of ward- 
ship 4 Usurpation of wardship 5. Wrongful investment of 
wardship 6 Wrongful abdication of wardship 7 Wrongful 
detrectation of wardship 8 Wrongful imposmon of ward- 
ship 9 Mismanagement of guardianship 10 Desertion of 
guardianship ii Dissipation in prejudice of wardship 
12. Peculation m prejudice of wardship i} Disturbance of 
guardianship 14 Breach of duty to guardians 15 Elope- 
ment from guardians 16 Ward-stealing 17 Bnbery in 
prejudice of wardship 

49 We come now to the offences to which the condition OJiwej touch- 
of a parent stands exposed and first, with regard to those 
which the very existence of the condition is affected On 
tins occasion, in order to see the more clearly into the subject. 

It will be necessary to distinguish between the natural relation- 
ship, and the legal relationship which is superinduced as it 
were upoiybyiatural one Tlie natural one being constituted 
by a particular event, which, cither on account of its bemg 
already past, or on some other account, is equally out of the 
power of the law neither is, nor can be made, the subject of 
an offence Is a man your father’ It is not any offence of 
mine that can make you not his sorn Is he not your father? 

It IS not any offence of mine that can render hirn so But 
although he docs m fact bear that relation to you, I, by an 
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ofFence of mine, may perhaps so manage matters, that he 
shall not be thought to bear if which, with respect to any legal 
advantages which either he or you could derive from such 
relationship, will be the same thmg as if he did not. In the 
capacity or a witness, I may cause the judges to beheve that 
he IS not your father, and to decree accordmgly or, m the 
capacity of a judge, I may myself decree him not to be your 
fadier Leavmg then the purely natural relationship as an 
object equally out of the reach of justice and mjusoce, the 
legal condition, it is evident, will stand expbsed to the same 
o&nces, neither more nor less, as every other condition, 
that IS capable of being eithfcr beneficial or burthensome, 
stands exposed to Next, with regard to the exercise of the 
functions belongmg to this condition, considered as still 
subsistmg In parentahty there mdst be two persons con- 
cerned, the father and the mother The condiuon of a parent 
includes, therefore, two condioons, that of a father, and that 
of a mother, with respect to such or such a child Now it is 
evident, that between these two paracs, whatever bcncficury 
powers, and other rights, as also whatever obligations, are 
annexed to the condition of a parent, may be shared m any 
proportions that can be imagined But if in these several 
objects of legal creation, each of these two parties have 
severally a share, and if the mtercsts of all these parties arc in 
any degree provided for, it is evident that each of the parents 
will stand, with relation to the child, m two several capacities, 
that of a master, and that of a guardian The condition of a 
parent then, m as far as it is the work of law, may be con- 
sidered as a complex condition, compounded of that of a 
^guardian, and that of a master To the parent then, m quality 
of guardian, results a set of duties, mvolvmg, as necessary to 
the discharge of them, certam powers to the child, in the 
character of a ward, a set of rights correspcipding to the 
parent’s duties, and a set of duties correspondmg to his 
powers. To the parent agam, m quahty of master, a set of 
beneficiary powers, without any other necessary hmitation 
*(so long as they last) than what is annexed to them by the 
duties meumbent on hun m quahty of a guardian to the 
* child, in the character of a servant, a set of duties correspond- 
ing to the parent’s beneficiary powers, and without any other 
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necessary limitation (so long as they last) than what is annexed 
to them by the rights which belong to the child in his capacity 
of ward. The condition of a parent will therefore be exposed 
to all the offences to which either that of a guardian or that 
of a master are exposed' and, as each of the parents will par- 
take, more or less, of both those characters, the offences to 
which the two conditions are exposed may be nommally, as 
they will be substantially, the same Takmg them then all 
together, the offences to which the condition of a parent is 
exposed will stahd as follows • i Wrongful non-invcstmcnt of 
parcntality ^ z Wrongful mterccption of parentality 3. 

Wrongful divestment of parentahty 4 Usurpation of paren- 
tahty. 5. Wrongful mvestment of parentahty 6. Wrongful 
abdication of parentahty 7 Wrongful detrectaoon of 
parentality. 8 Wrongful imposition of parentahty 9 Mis- 
management of parental guardianship lo Desertion of 
parental guardianship ii. Dissipation m prejudice of fihal 
wardship, iz Peculation m prejudice of fihal wardship 
13 Abuse of parental powers 14 Disturbance of parent^ 
guardianship 15. Breach of duty to parents 16 Elopement 
from parents 17 Child-stealing 18 Bribery m prejudice of 
filial wardship 

50 Next with regard to the offences to which the filial Offmees touch- 
condmon,* the condition of a son or daughter, stands exposed. j^**^*“* 

* At first view It may seem a solecism to speak of the condition of parentality 
as one which a man can liavc need to be invested with The reason is, that it 
15 not common for any ceremony to be required as necessary to a man’s 
being deemed m law the father of such or such a child But the mstirunon 
of such a ccremonv, whether advisable or not, is at least perfectly conceivable 
Nor arc there wanting cases m which it has actually been exeniphficd By 
an article in the Roman law, adopted by many modem nations, an illcgiumate 
child IS rendered legitimate by the subsequent mamage of his parents If then 
a priest, or other person whose office it was. were to refuse to join a man and 
woman in matrimony, such refusal, besides being a wrongful non-investment 
with respect to the two raatnmomal condiuons, would be a wrongful non- 
iDvestmen^lf^^ntalicy and filunon, to the pre/udice of any children who 
should have been legitimated 

• In Enghsh we have no word that will serve to evpress with propnety the 
person who bears the relation opposed to that of parent The word child is 
ambiguous, being employed in another sense, perhaps more frequeiitlv than 
in this more frequently m opposiuon to a person of full ajje, an udult, than m 
correlauon to a parent For me condition itself we have no other word thaiT 
JiUalion an lU-contrivcd term, not analogo% to paternity and matemity the^ 
proper term would have been fliality the word fihauon is as frequently, 
perhaps, and more consistently, put for the act of establishing i person m the 
possession of the coiidiuon of filiahty 
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The principles to be pursued in the investigation of offences 
of this description have already been sufficiently developed 
It will be sufl&aent, therefore, to enumerate them without 
further discussion The only pecuharines by which offences 
relative to the condition in question stand distinguished from 
the offences relative to all the preceding conditions, depend 
upon this one circumstance, viz that it is certain every one 
must have had a father and a mother at the same time 
that It IS not certain that every one must have had a master, a 
servant, a guardian, or a ward It will be observed all along, 
that where a person, from whom, if alive, the Benefit would 
be taken, or on whom the burthen would be imposed, be 
dead, so much of the mischief is extinct along with the object 
of the offence There still, however, remains so much of the 
mischief as depends upon the advintagc or disadvantage 
which might accrue to persons related, or supposed to be 
related, in the several remoter degrees, to him in question 
The catalogue then of these offences stands as follows 
I Wrongful non investment of fihation This, if it be the 
offence of him or her who should have been recogmsed as the 
parent, coincides with wrongful detrectation of parentality 
if It be the offence of a third person, it involves in it non- 
investment of parentahty, whicn, provided the parentahty is, 
in the eyes of him or her who should have been recognised as 
the parent, a desirable thing, is wrongful z Wrongful inter- 
ception of filiation This, if it be the offence of him or her 
who should have been recognised as the parent, comcides 
with wrongful detrectation of parentahty if it be the offence 
of a third person, it involves in it interception of parentahty, 
which, provided the parentahty is, m the eyes of him or her 
who should have been recogmsed as parent, a desirable thing, 
is wrongful 3 Wrongful divestment of filiation This, if it 
be the offence of him or her who should be ^grogmsed as 
parent, comades with wrongful abdication of parentahty if it 
be the offence of a third person, it involves m it divestment of 
parentahty , to wit, of patermty, or of maternity, or of both , 
jvhich, if the parentahty is, in the eyes of him or her who 
should be recognised as parent, a desirable thing, are respec- 
"tively wrongful 4 Usurpation of fihation This coincides 
with wrongful imposition of parentahty, to wit, either of 
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paternity, or of maternity, or of both and necessarily involves 
m It divestment of parentality, which, if the parentality thus 
divested were, in the eyes of him or her who are thus divested 
of it, a desirable thmg, is wrongful 5 Wrongful investment 
of filiation (the fihation being considered as a beneficial 
thmg) This coincides with imposition of parentality, which, 
if m the eyes of the pretended father or mother the parentahty 
should be an undesirable thing, will be wrongful 6 Wrong- 
ful abdication of filiaaon This necessarily coincides with 
wrongful dii^stmcnt of parentality, it also is apt to mvolvc 
in it wrongful imposition of parentality, tliough not neces- 
sarily cither to the advantage or to the prejudice of any certain 
person For if a man, supposed at first to be your son, appears 
afterwards not to be yours, it is certam mdecd that he is the 
son of some other man, but it may not appear who that other 
man is 7 Wrongful dctrectation of fihation This coincides 
witli wrongful non-mvestment or wrongful interception of 
parentahty 8 Wrongful imposition of fihadon This, if it 
be the offence of the pretended parent, coincides necessarily 
with usurpation of parentahty if it be the offence of a tlurd 
person, it necessarily involves imposition of parentahty, as 
also divestment of parentahty either or both of which, 
accordmg to the circumstance above mentioned, may or may 
not be wrongful 9 Mismanagement of parental guardian- 
ship 10 Desertion of parental guardianship ii Dissipation 
in prejudice of filial wardship iz Peculation in prejudice of 
filial wardship 13 Abuse of parental power 14 Disturbance 
of parental guardianship 15. Breach of duty to parents 
16 Elopement from parents 17 Child-stcahng 18 Bribery 
m prejudice of parental guardianship 


51 We shall now be able to apply ourselves with some CmJwtm oj a 
advantage to the examination of the several offences to which ~juiies 
the ma**s.lM»«ndition, or condition of a husband, stands ex- and rights, that 
posed A husband is a man, between whom and a cerum '"“r 
woman, who in this case is called his wife, there subsists a '' 


legal obligation for the purpose of their hvmg together, 
and m particular for the purpose of a sexual mtercourse to be 
earned on between them This obligation will naturally b^ 
considered in four points of view. 1. In respect, of its com- 
mencement z In respect of tlic placing of it j. In respect 
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of the nature of it. 4 In respect of its duration. First then. 
It IS evident, that m point of possibility, one method of 
commencement is as conceivable as another, the time of its 
commencement might have been marked by one sort of 
event (by one sort of signal, as it may here be called) as well 
as by another. But m practice the signal has usually been, as 
m pomt of utihty it ought constantly to be, a contract entered 
mto by the parties, that is, a set of signs, pitched upon by the 
law, as expressive of their mutual consent, to take upon them 
this condition Secondly, and thirdly, with i-egard to the 
placing of the obligations which are the result of the contract. 
It IS evident that they must rest cither solely on one side, or 
mutually on both. On the first supposition, the condition is 
not to be distmguished from pure sla.vcry In tlus case, cither 
the wife must be the slave of the husband, or tlie husband 
of the wife. The first of these suppositions has perhaps never 
been exemplified, the opposing influence of physical causes 
being too umversal to have ever been surmounted the latter 
seems to have been exemplified but too often , perhaps among 
the first Romans, at any rate, m many barbarous nations 
Thirdly, with regard to the nature of the obhgations If they 
are not suffered to rest all on one side, certain rights arc 
thereby given to the other There must, therefore, be rights 
on both sides. Now, where there are mutual nghts pos- 
sessed by two persons, as against each other, either there arc 
powers annexed to those rights, or not But the persons in 
question are, by tlie supposition, to hvc together m which 
case we have shown, ^ that it is not only expedient, but m a 
manner necessary, that on one side there should be powers 
Now It IS only on one side that powers can be for suppose 
them on both sides, and they destroy one another The 
question is then. In which of the parties these powers shall be 
lodged’ we have shown, that on the principle •^.-’•'j'ty they 
ought to be lodged m the husband The powers then which 
subsist being lodged m the husband, the next question is. 
Shall the interest of one party only, or of both, be consulted 
in the exercise of them’ it is evident, that on the principle of 
ptiUty the mterests of both* ought alike to be consulted . since 
m two persons, taken together, more happmess is producible 

• Supra, 40 note 
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than m one. This being the case, it is manifest, that the legal 
relation wluch the husband will beat to the wife will be a 
complex one; compounded of that of master and that of 
guardian. 

52. The offences then to which the condition of a husband Offences touch- 
will be exposed, will be the sum of those to which the two gf^^husb^"’" 
conditions of master and guardian are exposed Thus fat the 
condition of a husband, with respect to the general outhnes 
of It, stands upon the same footing as that of a parent. But 
there are cerquH reaprocal services, which bemg the mam 
subject of the matrimonial contract, constitute the essence of 
the two matmnomal relations, and which neither a master 
nor guardian, as such, nor a parent, at any rate, have usually 
been permitted to receive. These must of course have been 
distmguished from the indiscnmmate tram of services at large 
which the husband in Ins character of master is empowered 
to exact, and of tliose which in his character of guardian he 
IS bound to render Being thus distmguished, the offences 
rebtivc to the two conditions have, in many mstances, in as 
far as they have reference to these peculiar services, acquired 
particular denominations In the first place, with regard to 
the contraa, from tiic celebration of which the legal condi- 
tion dates Its existence It is obvious that in pomt of pos- 
sibihty, this contract might, on the part of cither sex, subsist 
with respect to several persons of the other sex at the same 
time the husband might have any number of wives the wife 
might have any number of husbands die husband might enter 
into the contract with a number of wives at the same time, 
or, if with only one at a time, he might reserve to himself a 
right of engaging m a similar contract with any number, or 
with only such or such a number of other women afterwards, 
during the continuance of each former contract This latter 
accordingl^yjMfctlie footmg upon which, as is well known, 
marnage is and has been estabhshed m many extensive 
countries, particularly in all those which profess the Maho- 
metan rchgion In point of possibihty, it is evident that the 
hke liberty might be reserved on the part of the .wife; thougb 
m pomt of practice no examples 'of such an arrangement^ 
seem ever to nave occurred Winch of all these acrangcmciits 
IS in pomt of utihty the most expedient, is a question which 
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would require too much discussion to answer in the course 
of an analytical process like the present, and which belongs 
mdeed to the avd branch of legislation, rather than to the 
penal ^ In Christian countries, the solemnization of any such 
contract is made to exclude the solemnization of any subse- 
quent one durmg the continuance of a former, and the 
solemnization of any such subsequent contract is accordingly 
treated as an offence, under the name of Polygamy Polygamy 
then IS at any rate, on the part of the man, a particular modifi- 
cation of that offence which may be styled usurpation of the 
condition of a husband As to its other effects, they will be 
different, according as it was the man only, or the woman 
only, or both, that were m a state of matrimony at the ome of 
the commission of the offence If the man only, then his 
offence involves in it pro tanto that of wrongful divestment of 
the condition of a wife, ui prejudice of his prior wife ® If the 
woman oxdy, then it mvolves m it pro tanto that of wrongful 
divestment of the condition of a husband, m prejudice of her 
prior husband If both were already married, it of course 
mvolves both the wrongful divestments which have just been 
mentioned And on the other hand also, the converse of all 
this may be observed with regard to polygamy on the part 
of the woman Secondly, As the engagmg not to enter into 
any subsequent engagement of the hkc kind durmg the con- 
tinuance of the first, is one of the conditions on which the law 
lends Its sanction to the first , so another is, the inserting as one 
of the articles of this engagement, an undertaking not to 
render to, or accept from, any other person the services which 
form the characteristic olyect of it the rendering or acceptance 
of any such service is accordmgly treated as an offence, under 
the name of adultery under which name is also comprised the 
offence of the stranger, who, m the commission of the above 
offence, IS the necessary accomplice Thirdiji»B^>>sturbing 
either of the parties to this engagement, in the possession of 
these characteristic services, may, in like manner, be dis- 
tinguished from the offence of disturbing them m the enjoy- 

•ment of th^ miscellaneous advantages derivable from the 

^ * Sec Chap xvii [Limits], ^ fv 

* In this case also, if the woman knew not of the prior marnage, it is besides 
a species of seduction, and, in as far as it affects her, belongs to another division 
of the offences of this class Vide supra, 36 
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same condition; and on whichever side the blame rests, 
whether that of the party, or that of a third person, may be 
termed wroAgful withholding of connubial services. And thus 
we have one-and-twenty sorts of offences to which, as the law 
stands at present m Christian countries, the condition of a 
husband stands exposed' viz i Wrongful non-mvestment 
of the condition of a husband 2. Wrongful mterception 
of the condiaon of a husband 5 Wrongful divestment of 
the condiQon of a husband 4 Usurpation of the con- 
dition of a husjiahd 5 Polygamy 6 Wrongful investment 
of the condition of a husband. 7 Wrongful abdication of 
the condition of a husband. 8 Wrongful detrectation of the 
condition of a husband 9 Wrongful imposition of the con- 
dition of a husband. 10 Mismanagement of mantal guardian- 
ship. II Desertion of marital guardianship 12 Dissipation 
m prejudice of matrimonial wardship. 13 Peculation m 
prejudice of matrimomal wardship 14 Abuse of mantal 
power 15 Disturbance of mantal guardianship 16 Wrong- 
ful withlioldmg of connubial services 17 Adultery 18 
Breach of duty to husbands 19 Elopement from husbands 
20 Wifc-stcalmg 21 Bribery m prejudice of mantal 
guardianship ‘ 

53 Next with regard to the offences to winch the condiDon Offences touch- 
of a wife stands exposed From the patterns that have 

exhibited already, the coincidences and associations that take 
place between the offences that concern the existence of this 
condmon and those which concern the existence of the 
condition of a husband, may easily enough be apprehended 
without farther repeutions The catalogue of those now 
under consideration will be precisely the same ui every article 
as the catalogue last exhibited 

54 Thus much for tlie several sorts of offences relative to 
the sevcttLxcas of domestic condmotis those which are 
constituted by such natural relations as arc contiguous being 
mcluded There remain those which arc uncontiguous* of 
which, after so much as has been said of the others, it will 

1 I Sbmi-fubuc OrPBNCES --Falsehoods contesung, or cSffences against* 
jusocc dcsttoviiig, the validity of the marna^ of people of certain descrip- 
tions such as Jews, Quakers, Hugoiiots, &c Occ 

II Sbimfoaboinc OnENtFS — Improvident mamageon’the part of 
minors 
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naturally be expected that some^ notice should be taken. 
These, however, do not afford a&y of that matter which is 
necessary to constitute a condition In point of &ct, no power 
seems ever to be annexed to any of them.. A grandfather, 
perhaps, may be called by the law to take upon him the 

f uardianship of his orphan grandson f but then the power he 
as belongs to him not as grandfather, but as guardian. In 
pomt of possibihty, mdeed, power might be annexed to these 
relations, just as it might to any other But still no new sort of 
domestic condition would result from it * sipce it has been 
shown that there can be no others, that, bemg constituted by 
power, shall be distmct from those which have been already 
menuoned Such as they are, however, they have <his m 
common with the before-mentioned relations, that they are 
capable of impoitmg either benefit or burthen they therefore 
stand exposed to the several offences whereby those or any 
other relations are liable to be affected m pomt of existence 
It might be expected, therefore, that in virtue of these offences, 
they should be added to the hst of the relations which arc 
liable to be objects of delmquency But the fact is, that they 
already stand mcluded m it and although not expressly 
named, yet as effectually as if they were On the one hand, 
It IS only by affecting such or such a contiguous relation that 
any offence affectmg uncontiguous relations can take place 
On the other hand, neither can any offence affecting the 
existence of the contiguous relations be committed, without 
affecting the existence of an mdefimtc multitude of such as arc 
uncontiguous. A false witness comes, and causes it to be 
beheved that you are the son of a woman, who, m truth, is not 
your mother What follows^ An endless tribe of other false 
persuasions — that you are the grandson of the father and of the 
mother of this supposed mother, that you are the son of some 
husband of hers, or, at least, of some man wnjwisbf'm she has 
cohabited the grandson of his father and his mother , and so 
on- the brother of their other children, if they have any the 
brother-m-law of the husbands and wives of those children, 

* if married fhe uncle of the children of those children . and so 
. on. — On the other hand* that you are not the son of your real 
mother, npr of your real father that you are not the grandson 
of either of your real grandfathers or grandmothers , and so 
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on without end’ all which persuasions result from, and are 
included m, the one origmal false persuasion of your bemg the 
son of this your pretended mother 

It should seem, therefore, at first sight, that none of the 
offences against these uncontiguous relations could ever come 
expressly mto question • for by the same rule that one ought, 
so It might seem ought a thousand others the offences against 
the uncontiguous being merged as it were in those which 
affect the contiguous relations So far, however, is this from 
bemg the case,«that m speakmg of an offence of this stamp, it 
IS not uncommon to hear a great deal said of this or that 
uncontiguous relationship which it affects, at the same tune 
that nt) notice at all shall be taken of any of those which are • 
contiguous How happetss this? Because, to the uncontiguous 
relation are annexed perhaps certain remarkable advantages 
or disadvantages, while to all the mtermediatc relations 
none shall be annexed which are m comparison worth 
noticing Suppose Antony or Lcpidus to have contested the 
relationship of Octavius (afterwards Augustus) to Caius 
Juhus Caesar How could it have been done’ It could only 
have been by contestmg, cither Octavius’s being the son of 
Atia, or Atia’s bemg the daughter of Juha, or Juba’s being 
the daughter of Lucius Julius Cxsar, or Lucius Julius Caesar’s 
bemg the father of Cams But to have been the son of Ana, 
or the grandson of Juha, or the great grandson of Luaus Juhus 
Cxsar, was, in comparison, of small importance Those mter- 
vemng relationships were, comparatively speakmg, of no 
other use to him than in virtue of their being so many 
necessary links m the genealogical chain which connected 
Inm with the sovereign of the empire 

As to the advantages ■and disadvantages which may happen 
to be annexed to any of those uncontiguous relationslups, we 
have sccmfritniy that no powers over the correlative person, 
nor any corresponding obhgations, are of the number. Of 
what nature then can they be’ They are, m truth, no other 
than what are the result cither of local and acadcntal mstitu- 
tions, or of some spontaneous bias J^at has beeftx taken by * 
the moral sanction It would, therefore, be to httle purpose 
to attempt tracing them out a priori by any exhaustive process • 
all that can be done is, to pick up and lay together some of 
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the principal articles in each catalogue by way of specimen. 
The advantages which a given relationship is apt to impart, 
seem to be referable chiefly to the foUowmg heads i Chance 
of succession to the property, or a part of the property, of 
the correlative person, z. Chance of pecuniary support, 
to be yielded by the correlative person, either by appomtment 
of law, or by spontaneous donation 3 Accession of legal 
r anlc ; mcludmg any legal privileges which may happen to be 
aimexed to it such as capacity of holc^'ng such and such 
benefiaal offices , exemption from such and su<fh burthensome 
obhgations, for mstance, paymg taxes, servmg burthensome 
offices, &c Sec 4 Accession of rank by courtesy , mcludmg 
the sort of reputation which is customarily and spontaneously 
annexed to distmguished birth and* family alhance whereon 
may depend the chance of advancement m the way of 
marriage, or m a thousand other ways less obvious. The 
disadvantages which a given relation is hable to impart, seem 
to be referable chiefly to the following heads 1 Chance of 
being obliged, either by law, or by force of the moral sanc- 
tion, to yield pecumary support to the correlative party 
2. Loss of legal rank including the legal disabihtics, as well 
as the burthensome obligations, which the law is apt to 
amiex, somenmes with injustice enough, to the lower stations 
3 Loss of rank by courtesy mcludmg the loss of the advan- 
tages annexed by custom to such rank 4 Incapacity of 
contractmg matrimony with the correlative person, where the 
supposed consanguinity or affmity hes withm the prohibited 
degrees.^ 

^ In pursuance of the plan adopted with relauon to semi-pubhc and self- 
regatduig ofiences, it may here be proper to exhibit such a catalogue as the 
nature of the design will admit, of the several genera or inferior divisions of 
pubUc offences 

[ Offences against the external SBCuany of the state 1 Treason (m 
favour of foreign enemies) It may be positive or negative (negative consistmg 
for example, in the not opposing the commission of positive) 2 Espionage (in 
favour of foreign rivals not yet enemies) 3 Injuries to foreigners at large 
(mcludmg piracy) 4 Injuries to privileged foreigners (such as ambassadors) 

II Offbncbs AGAINST jusner Offences against judicial trust viz Wrongful 
non-investment of judicial trust, wrongful interception ofjudicial trust, wrong- 
ful divestment of judicial trust, usurpation »fjudiaal trust, wrongful investment 
ofjudicial trust. Wrongful abdication of Judicial trust, wrongful detrcctation of 
judicial trust, wrongM imposition ofjudicial trust, breach ofjudicial trust. 
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45. We now come to avil conditions: these, it may well CfW/ tWftiW 
be imagined, may be infimtcly vanous as various as the acts 

abuse of judicial trust, disturbance of judicial trust, and bnbery m prgudice of 
judicial trust 

Breach and abuse of judicial trust may be cither intentional or uninten- 
tional Intentional is culpable at any rate Unintentional will proceed either 
from inadvertence, or from tnis-supposal if the inadvertence be coupled with 
hecdlessness, or the mis-supposal with rashness, it is culpable if not, blameless 
For the particular acts by which the exercise of judicial mist may be disturbed 
sec B 1 tit [Offences against justice] They are too multifanous, and too ill 
provided with names, to be exhibited here 

If a man fails m fultABhg the duties of this trust, and thereby comes either to 
break or to abuse it, it must be through some deficiency m the three requisite 
and only requisite endowments, of Imowlcdge, inclination, and power [See 
supia, 27 1 A deficiency in any of those points, if any person be m fault, 
mav proceed either from his owikfault, or from the fault of those who should 
act with or under him If persons who arc in fault are persons invested with 
judicial trust, the offence conies*inder the head of breach or abuse of trust if 
other persons, under that of dismrbancc of trust 

The ill effects of any breach, abuse, or disturbance of |udicial trust, will 
consist m the production of some article or articles in the list of the mischiefs 
which It ought to be the original purpose of judicial procedure to remedy or 
avert, and of those which it ought to be ihc incidental purpose of it to avoid 
producing These are either primary (that is immediate) or remote remote are 
of the 2nd, 3rd, or 4th order, and so on The primary arc those which import 
actual pam to persons assignable, and are therefore mischievous m themselves 
the secondary are nuschiesous on account of the tendency they have to produce 
some article or articles m the catalogue of those of the first order, and are 
therefore imscliievous in their effects Those of the 3rd order are mischievous 
only on account of the connection they have m the way of productiv e tendency , 
as before, with those of the 2nd order and so on 

Fnmary inconveniences, which it ought to be the object of procedure to 
provide against, are, 1 The conUiiuance of the mdividual offence itself, and 
thereby the increase as well as continuance of the mischief of it 2 The con- 
tinuance of the whole mischief of the individual offence 3 The continuance of 
a part of the mischief of the individual offence 4 Total want of amends on 
the part of persons injured by the offence 5 Partial want of amends on the part 
of persons injured by the offence 6 Superfluous punishment of dehnquents 
7 Unjust punishment of persons accused 8 Unnecessary labour, expense, 
or other suffering or danger, on the part of superior judinal officers 9 Un- 
necessary labour, expense, or other suffermg or danger, on the part of mims- 
tcnal or other subordinate judicial officers 10 Unnecessary labour, expense, or 
other suffermg or danger, on the part of persons whose co-operation is requisite 
pre re nati, Jt'CVo make up the necessary complement of knowledge and 
power on the part of judicial officers, who are such by profession 11 Un- 
necessary labour, expense, or other suffermg or danger, on the part of persons 
at large, conung under the sphere of the operations of the persons above- 
mentioned 

Secondary inconveniences are, m the consultative, pre-mterpretauve (or 
purely civil) branch of procedure 1 Misinterpretation or adjudication In 
the executive (including the penal) branch 2 Total impumtv of delinquents 
(as favouring the production of other offences of the hkc nature) 3 Partial 
impunity of dehnquents 4 Application of punishment improper m specie, 
though perhaps not m degree (this lessening the beneficial efficacy of the 
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which a man may be either commanded or allowed, whether 
for his own benefit, or that of others, to abstain from or to 

quantity employed) 5 Uneconomical application of punishment, though 
proper, perhaps, as well m specie as m degree 6 Unnecessary pecuniary 
expense on the part of the state 

Inconveniences of the 3rd order arc, 1 Unnecessary delay. 2 Unnecessary 
intncacy 

Inconveniences of the 4th order arc, I Breach 2 Abuse, 3 Disturbance, 
of judicial trust, as above viz in as far as these offences arc prehtninary to 
and distinct from those of the 2nd and 3rd orders 

Inconvemences of the 5th order arc. Breach of the several regulations of 
procedure, or other regulations, made in the view /sf^obviating the incoii- 
vemences above enumerated viz if preliminary and distmcS, as before. 

III Offences against the pheventive branch of the poijce 1 Offences 
agamst phthano-paranomte trust ((p^dt'oi, to pres ent, irapavopla, an offence) 

2 Offences against phthatio-syniplioric trust (avtitpopii, a calamity! '^hc two 

« trusts mav be termed by the coiunion appellation of prophylactic {rp6, before- 
hand, and to guard agamst) ^ 

IV Oftences against the puliuc force 1 Offences against military trust, 
corresponding to those agamst judicial trust Military desertion is a breach of 
mihtary duty, or of nuhtary trust Favouring desertion is a disturbance of it. 
2 Offences against that branch of public trust which consists in the manage- 
mtiit of the several sorts of things appropriated to the purposes of war 
such as arscnsals, fortifications, dock-jards, ships of war, artillery, ammuni- 
tion, military magazines, and so forth It iiught be termed polemo-tamuiilic 
from riXe/uoj, war, and TapUevs, a steward * 

V Offences agamst the positive increase of the national felictty 1 
Offences agamst epistemo-tlireptic trust {imaT-pix-rj, knowledge, and Tp4<pu, to 
nourish or promote) 2 Offences against eupa liago^tc trust (cT’, well, and 

to educate) 3 Offences agamst woso-cemu/ trust (i/o<r os, a disease, 
and Kopifoi, to take care of) 4 Offences against waro-coinial trust (udpos, an 
insane person) 5 Offences against ptocho-comial trust {ittuixoL, the poor) 

6 Offences against ctntctnbletic trust {oKre/a/SdXXui, to bestow in reparation of a 
loss) 7 Offences agamst hedonarchic trust {ijSoyal, pleasures, and dpxofiai, to 
preside over) The above arc examples of the principal establishments which 
should or might be set on foot for the purpose of making, in so many different 
ways, a positive addition to the stock of national felicity To exhibit an ex- 
haustive analysis of the possible total of these estabhshmcntv would not be 
a verv easv task nor on the present occasion is it a necessary one for be they 
of what nature and in what number they may, the offences to which thev 
stand exposed will, in as far as they are offences agamst trust, be in point of 
deiionunation the same and as to what turns upon the particular nature of 
each trust, they will be of too local a nature to conic within tlie present plan 

All these trusts might be comprised under some ~iirh jpaiT'iiil i ~mr a:, that 
of a^alhch-poteutic trust (a-yaSoiroi^o, to do good to any one) 

VJ Offences against the public WEAim 1 Non-payment of forfeitures 
2 Non-payment of taxes, mcluding smugghng 3 Breach of the several 

“ A number of different branches of public trust, none of which have yet 
* been provided rAoth appcllaaves, have here been brought to view which then 
were best’ to com new names lor them out of the Greek, or, instead of a word 
to make use of a whole sentence’ In Enghsh, and in French, there is no other 
alternative , Ao more than in any of the other southern languages It rests with 
the I r 
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perform. As many diiforent denommations 'as there are of 
persons distmguished with a view to such commands and 
allowances (those denominations only excepted which relate 

regulations made to prevent the evasion of taxes 4 Offences agamst fiscal 
trust the same as offences against judiaal and mihtary trusts Offences against 
the original revenue, not accrumg either from taxes or forfeitures, such as that 
arising from the public demesnes, stand upon the same footing as offences 
agamst private property 5 Offences against Jemosio-lamietuic trust (Sri/iotrta, 
things belonging to the public , and raftltut, a steward) viz against that trust, 
of which the object is to apply to their several destuiations such articles of 
the pubUc wealth as wa^ provided for the mdiscnmmate accommodation of 
individuals such ..s public roads and waters, pubhc harbours, post-ofiices, 
and packet boats, and the stock belonging to them , market-places, and other 
such pubhc buildings, race-grounds, pubhc walks and so forth Offences 
of this description will be apt to comcide with offences against agatho-potcutic 
trust as above, or with offences agamst etJtno-pIuiisiic trust hereafter mcn- 
uoned, according as the benefit m question u considered m itself, or as resulting 
from the application of such or such a branch or pomoii of the public wealth 

Vll Opitnces against population 1 Emigration 2 Suicide 3 Procure- 
ment of impotence or barrenness 4 Abortion 5 Unprohfic coition 6 
Cchbacy 

VUl OfrENCES asiinst the national wballh 1 Idleness 2 Breach 
of the regulations made in the view of preventing the application of industry 
to purposes less profitable, m prejudice of purposes more profitable 3 Offences 
agamst clhno-plulism: trust (ftfpos, the nanon at large, irkoiTifw, to enneh) 

IX OrriiNCBS against the soverhgnty 1 Offences against sovereign 
trust corresponding to those agamst judinal, prophvhcnc, military, and 
fiscal trusts Offensive rcbelhon includes wrongful interception, wrongful 
divestment, usurpation, and wrongful mvestment, of sov’crcign trust, with the 
offences accessory tliercto Where the trust is in a smgle person, wrongful 
interception, wrongful divcsciiicnt, usurpation, and wrongfiil investment 
cannot, any of them, be comniittsxi without rebellion abdication and dctrec- 
taaon can never be deemed wrongful breach and abuse of sovereign trust 
can scarcely be punished no more can bribe-taking wrongful imposinon of it 
IS scarce practicable When the sovereignty is shared among a number 
wrongful interception, wrongful divestment, usurpation, and wrongful 
mvestment, may be committed without rcbelhon none of the offences 
agamst this trust are impracticable nor is there any of them but might be 
punished Defensive rebellion is disturbance of this trust Pobncal tumults, 
polincai defamation, and political vilificanon. are oticnces accessory to such 
disturbance 

Sovereign power (which, upon the principle of utility, can never be other 
than fiducia^l is eass^ciscd either by rule or without rule m the latter case it 
may be termed mtocratic m the former case it is divided mto two branches, 
the legtsiahve and the executive » In cither case, where the designation of the 
person by whom the pow'cr is to be possessed, depends not solely upon mere 
physical events, such as that of natural succession, but in any sort upon the will 
of another person, the latter possesses an investitive power, or right of mvesti- 
ture, with regard to the power in question m hkc manner may any person 
also possess a ji vcsniii'e power The powers abAve enumerated, such asjudicial 
power, nulicary power, and so forth, may therefore be exercisable by a man, 

» Sec Chap xvu [Limits], ^ m 
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to the conditions above spoken of under the name of domestic 
ones) so many civil conditions one might enumerate Means 
however, more or less explicit, may be found out of arcum- 
scnbmg their infimtudc 

What the materials are, if so they may be called, of whifh 
conditions, or any other land of legal possession, can be made 
up, we have already seen* beneficial powers, fiduaary 
powers, beneficial nghts, fiduciary rights, relative duties, 
absolute duties But as many conditions as import a power 
or right of the fiduciary kmd, as posseeSid ^by the person 
whose condition is m question, belong to the head of trusts. 
The catalogue of the offences to which these conditions arc 
eimosed, comcides therefore exactly witli the catalogue of 
offences agamst trust under which head they have been 
considered m a general pomt of view under the head of 
offences agamst trust and such of them as are of a domestic 
nature, m a more particular manner m the character of 
offences against the several domestic conditions Condmons 
constituted by such dunes of the relative kmd, as have for 
their counterparts trusts consntuted by fiduciary powers, as 
well as nghts on the side of the correlative party, and those 

either directly, propria manu , or indirectly, manu aliend “ Power to be exercised 
manu alietia is invesutive, which may or may not be accompanied by divcsu- 
ave Of sovereign power, whether autocratic, legislative, or exccutisc, the 
several pubbe trusts above mentioned form so many subordinate branches 
Any of these powers may be placed, cither, 1 in an individual, or, 2 in a hody 
politic who may be either supreme or subordmatc Subordmation on the part 
of a magistrate may be established, 1 By the person’s being pumshable 
2 By his bemg removable 3 By the orders being reversible 

X Offences agamst religion 1 Offences tending to weaken the force of 
the rehgious sanction includmg blasphemy and profancncss 2 Offences 
tending to misapply the force of the religious sanction includmg false pro- 
phecies, and other pretended revelations also heresy, where the doctnne 
broached is pcrmcious to the temporal mtcrests of the commumcy 3 Offences 
against religious trust, where any such is thought fit to be established 

XI Offences agamst the national interest m gcneyjL 1 Ifitjtnoral pub- 

hcations 2 Offences against the trust of an ambassador, or, as it might be 
termed, presbeutic trust 3 Offences agamst the trust of a pnvy-counsellor, 
or, as It might be termed, symbouleuttc trust 4 In pure or mixed monarchies, 
prodigahty on the part of persons who arc about the person of the sovereign, 
though without bemg mvested with any specific trust 5 Excessive gaming on 
the part of th^ same persons 6 Takmg presents from rival powers without 
leave * 

“ In the fbrmer case, the power might be termed in one word, autachtrous 
in the latter helerochtrous (airrdt, a man’s own, yelp, a hand, Mpot, another's) 
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of a private nature, have also been already discussed under 
the appellation of domestic conditions The same observa- 
tion may be apphed to the conditions constituted by such 
powers of the bencfiaal land over persons as are of a private 
nature as also to the suborduiate correlative condiaons 
constituted by the duties correspondmg to those rights and 
powers As to absolute duties, there is no instance of a 
condition thus created, of which the instituaon is upon the 
'prmciplc of utihty to be justified, unless the several religious 
conditions of ^thlP^monastic kmd should be allowed of as 
examples. There remain, as the only materials out of which 
t^ conditions which yet remain to be considered can be 
composed, conditions constituted by beneficial powers over^ 
dungs, conditions constituted by beneficial nghts to dungs 
(that IS, rights to powers over things) or by rights to those 
rights, and so on, condiaons consatuted by nghts to services; 
and conditions constituted by the dunes corresponding to 
those respecave nghts Out of these are to be taken those 
of which the matenals are the ingredients of the several 
modificaaons of property, the several condiaons of propnetor- 
ship These arc the condiaons, if such for a moment they may 
be styled, which having but here and there any specific 
names, arc not commonly considered on the footmg of 
condiaons so diat the acts which, if such condiaons were 
rccogmscd, rmght be considered as offences agamst those 
condiaons, arc not wont to be considered m any other hght 
than that of offences against property 

Now the case is, as hath been already mamated,^ that of 
these civil conditions, those which arc wont to be considered 
under that name, are not disnnguished by any uniform and 
explicit line from those of which the materials arc wont to be 
earned to the head of property a set of nghts shall, in one 
instanc^be cojisidered as consatuOng an article of property 
rather than a condiaon- while, in another instance, a set of 
nghts of the same stamp is considered as consatuang rather a 
condiaon tlian an araclc of property. This will probably be 
found to be the case in all languages and the usage is different* 
agam m one language from what itls in another From these , 
causes it seems to be impracacable to subject the glass of civil 

' Supra, 17 
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conditions to any exliaustivc method so that foe makme a 
complete collection of them there seems to be no omer 
expedient than that of searching the language through for 
them, and takmg them as they come To exemphty this 
observation, it may be of use to lay open the structure as it 
were of two or three of the principal sorts or classes of con- 
ditions, comparmg them with two or three articles of property 
which appear to be nearly of the same complexion by this 
means the nature and generation, if one may so call it, of both 
these classes of ideal objects may be the nr^re^ clearly under- 
stood. 

The several sorts of civil condmoiis that arc not fiduciary 
^ may all, or at least the greater part of them, be comprehended 
under the head of rank, or that of profession, the latter word 
bemg taken m its most extensive sense, so as to include not 
only what are called the hberal professions, but those also 
which are exercised by the several sorts of traders, artists, 
manufacturers, and other persons of whatsoever station, who 
are in the way of making a profit by their labour Among 
ranks then, as well as professions, let us, for the sake of per- 
spicuity, take for examples such articles as stand the clearest 
from any mixture of cither fiduciary or beneficial power 
The rank of kmghthood is constituted, how’ by prohibiting 
all other persons from performing certain acts, the per- 
formance of which IS the symbol of the order, at the same 
time that the kmght in question, and his companions, are 
permitted for instance, to wear a ribbon of a certain colour 
in a certain manner to call himself by a certain ntlc to use 
an armorial seal with a certam mark on it. By laymg all 
persons but the knight under this prohibition, the law 
subjects them to a set of dunes- and smee from the discharge 
of these dunes a benefit results to the person m whose favour 
they are created, to wit, the benefit of enjoyjjig su^ a share 
of extraordmary reputatton and respect as men are wont to 
yield to a person thus disnnguished, to discharge them is to 
render him a service . and the duty being a duty of the neganvc 
« class, a duty, consisnng m the performance of certain acts of 
the neganve kmd,* the sdrvicc is what may be called a service 
of forbearance. It appears then, that to generate this condinon 
* See Chap vu fAcuoiu] 78 
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there must be two sorts of services’ that which is the imme- 
diate cause of It, a service of the negative kind, to be rendered 
by the community at large diat which is the cause agam of 
this service, a service of the positive land, to be rendered by 
the law 

The condition of a professional man stands upon a narrower 
footmg To constitute this condition there needs nothing 
more than a permission given him on the part of the legislator 
to perform Aose acts, m the performance of which consists 
the exercise o^ hlS-»profcssion. to give or sell his advice or 
assistance in matters of law or physic to give or sell his 
services as employed m the executmg or overseemg of a 
manufacture or piece of work of such or such a kind to scU ^ 
a commodity of such or such a sort Here then we sec there 
IS but one sort of service requisite, a service which may be 
merely of the negative kind, to be rendered by the law. the 
service of perrmttmg him to excrcue his profession, a service 
which, if there has been no prohibition laid on before, is 
rendered by simply forbeanng to prohibit him 

Now the ideal objects, which in the cases above specified 
arc said to be conferred upon a man by the services that are 
respectively in question, arc in both cases not arnclcs of 
property but conditions By such a behaviour on the part 
of the law, as shall be the reverse of that whereby they were 
respectively produced, a man may be made to forfeit them 
and what he is then said to forfeit is m neither case his property , 
but m one case, his rank or dignity, m the other case, his 
trade or his profession and in botli cases, his condition 

Other cases there are again in which the law, by a process of 
the same sort with that by wluch it constituted the former of 
the two above-mennoned conditions, confers on him an ideal 
object, which the laws of language have placed under the head 
of propasty Thp law permits a man to sell books that is, all 
sorts of books m general. Thus far all that it has done is to 
invest him with a condition’ and this condition he would 
equally possess, altliough everybody else m the world were to 
sell books bkewise. Let tiic law now take an active part in Ins • 
favour, and prohibit all other persorife from seUmg books of a 
certain description, he remainmg at liberty to sell them as before. 
It therefore confers on him a sort of exclusive privilege or 
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monopoly, which is called a copy-right. But by mvestmg him 
with this nght, it is not said to invest him with any new 
sort of condmon. what it mvests Inm with is spoken of as an 
article of property , to wit, of that sort of property which is 
termed mcorporeal ^ and so on m the case of an engravmg, a 
mechanical engine, a mediane, or, in short, of a saleable 
article of any other sort Yet when it gave him an exclusive 
right of wearmg a particular sort of ribbon, the object which 
It was then considered as confcrrmg on him was not an article 
of property but a condioon , 

By forbearing to subject you to certain disadvantages, to 
which It subjects an ahen, the law confers on you the 
^ condition of a natural-bom subject by subjecting him tcKhem, 
It imposes on him the condition of an alien, by conferrmg on 
you certain pnvileges or rights, which it denies to a rotuner, 
the law confers on you the condmon of a genttlhomme , by 
forbeanng to confer on him those privileges, it imposes on 
him the condition of a rotuner ® The nghts, out of which the 
two advantageous conditions here exemplified arc both of 
them as it were composed, have for their counterpart a sort 
of services of forbearance, rendered, as we have seen, not by 
private mdividuals, but by the law itself As to the duties 
which It creates m rendering you these services, they are to 
be considered as duties imposed by the legislator on the 
mimsters of justice 

It may be observed, with regard to the greater part of the 
conditions here comprised under the general appellation of 
civil, that the relations corresponding to those by which they 
are respectively constituted, are not provided with appella- 
tives The relation which has a name, is that which is borne 
by the party favoured to the party bound that which is borne 
by the party bound to the party favoured has not any. This is 
a circumstance that may help to distmguish rfaem ftpm those 
conditions which we have termed domestic In the domestic 
conditions, if on the one side the party to whom the power 


* The reason probably why an objea of the sort here in question is referred 
•to the head oftproperty, is, that the chief value of it arises from its being 

enable of being made a sourcc*of property in the more ordinary acceptations 
of the word, that u, of money, consumable commodities, and so forth 

* The conditions theimelvei having nothing that corresponds to them m 
England, it was necessary to make use of foreign terms 
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IS given IS called a master, on the other side, the party over 
whom that pdwer is given, the party who is the object of 
that power, is termed a servant In the civil conditions this 
1$ not the case. On the one side, a man, in virtue of certam 
services of forbearance, which the rest of the commumty are 
bound to render him, is denoimnated a knight of such or such 
an order but on the other side, these services do not bestow 
any particular denomination on the persons from whom 
such services are due Another man, in virtue of the legislator’s 
rendermg that,sofl*of negative service which consists in the 
not prohibiting him from exercismg a trade, mvests him at his 
option with the condition of a trader, it accordingly denomi- 
nates him a farmer, a baker, a weaver, and so on: but the ^ 
ministers of the law do qot, m virtue of their rendering the 
man this sort of negative service, acquire for themselves any 
particular name Suppose even that the trade you have the 
right of exercismg happens to be the object of a monopoly, 
and that the legislator, besides rendermg you himself those 
services which you denvc from the permission he bestows on 
you, obliges other persons to render you those farther services 
which you receive from their forbearmg to follow the same 
trade , yet neitlier do they, in virtue of their bemg thus bound, 
acqmre any parucular name. 

After what has been said of the nature of the several sorts of 
civil conditions that have names, tlic offences to wluch they 
are exposed may, without much difficulty, be imagmed. 
Taken by itself, every condition which is thus constituted 
by a permission granted to the possessor, is of course of a 
beneficial nature . it is, therefore, exposed to all those offences 
to which the possession of a benefit is exposed But either on 
account of a man’s bemg obliged to persevere when once 
engaged m it, or on account of such other obhgattons as may 
stand aBftexedv'w the possession of it, or on account of the 
comparative degree of disrepute which may stand annexed 
to It by the moral sanction, it may by accident be a burthen . 
It is on this account hable to stand exposed to the offences to 
which, as hath been seen, every thmg that pai^t^es of the* 
nature of a burthen stands expos^ %.s to any offences which 
may concern the exercise of the functions bclongmg to it, 
if It happens to have any duties annexed to it, suai as those. 
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for instance, -which are constituted by regulations touchii^ 
the exercise of a trade, it will stand exposed to so many 
breaches of duty; and lastly, whatsoever are the functions 
belonging to it, it will stand exposed at any rate to disturbance. 

In the fonrung however of the catalogufc of offences, 
exactness is of the less consequence, inasmuch as M act, if it 
should happen not to be comprised m this catalogue, and yet 
IS m any respect of a penucious nature, will be sure to be found 
m some other division of the system of offences if a baker 
sells bad bread for the pnee of good, it is #1tind of fraud upon 
the buyer, and perhaps an injury of the simple corporal kmd 
done to the health of an mdividual, or a neighbournood if a 
^ clothier sells bad cloth for good at home, it is a fraud, if to 
foreigners abroad, it may, over and^above the fraud put upon 
the foreign purchaser, have pemiaous effects perhaps m the 
prosperity of the trade at home, and become thereby an 
offence against the national wealth. So again with regard to 
disturbance if a man be disturbed in the exerase of his trade, 
the offence will probably be a wrongful interception of the profit 
he might be presumed to have been m a way to make by it 
and were it even to appear m anv case that a man cxerased a 
trade, or what is less unhkely, a liberal profession, without 
havmg profit m his view, the offence will still be reduablc to 
the head of simple injurious restrainment, or simple injurious 
compulsion 


§ 4 Advantages of the present method. 

General idea of 56 A few words, for the purpose of givmg a general view 
pur^d°‘^ method of division here pursued, and of the advantages 

which It possesses, may have their use. The whole system of 
offences, we may observe, is branched out mto five classes. 
In the three first, the subordmate divisions are taken from the 
same source, viz from the consideration ^f the^ different 
points, m respect whereof the interest of an individual is 
exposed to suffer By this uniformity, a considerable degree 
of light seems to be tJirown upon the whole system , pameu- 
‘larly uponnhc offcnccj^ that come under me third class; 

• Greets which have never hitherto been brought mto any sort 
oforder. With regard to the fourth class, m settling the prece- 
dence between its several subordinate divisions, it seemed 
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most natural and satisfactory to place those first, the connec- 
tion whcrcof*with the welfare of mdividuals seemed most 
obvious and immediate The mischievous effects of those 
oflfenccs, which tend m an immediate way to deprive mdivi- 
duals of the protection provided for them against the attacks 
of one another, and of those which tend to brmg down upon 
them tlie atucks of foreign assailants, seem alike obvious and 
palpable. The mischievous quality of such as tend to weaken 
the force that is provided to combat those attacks, but par- 
ticularly the la^t*, though evident enough, is one link farther 
off ui the chain of causes and effects The ill effects of such 
offences as are of disservice only by dimmishing the par- 
ticula» fimd from whence that force is to be extracted, such ^ 
effects, I say, though mdisputable, are soil more distant and 
out of sight. The same thmg may be observed with regard 
to such as are mischievous only by affectmg the universal 
fund. Offences against the sovereignty m general would not 
be mischievous, if offences of the several descriptions pre- 
ceding were not rmschicvous Nor m a temporal view are 
offences against religion mischievous, except m as far as, by 
removing, or weakening, or misapplying one of the three 
great mcentives to virtue, and checks to vice, they tend to 
open the door to the several mischiefs, which it is the nature 
of all those other offences to produce As to the fifth class, 
this, as imh already been observed, exhibits, at first view, an 
irregularity, which however seems to be unavoidable But 
this irrcgulanty is presently corrected, when the analysis 
returns back, as it does after a step or two, into the path from 
which the tyrarmy of language had forced it a while to 
deviate 

It was necessary that it should have two purposes m view 
the one, to exhibit, upon a scale more or less mmute, a system- 
atical emimcrat^ of the several possible modificaaons of 
dclmquency, denominated or undenommated, the other, to 
find places m the list for such names of oficnces as were m 
current use* for the first purpose, nature was to set the law, 
for the other, custom. Had the nature of die thmgs them- » 
selves been the only guide, every such’differcnce m the manner 
of perpetration, and such only, should have served as a ground 
for a cu fferent denomination, as was attended with a difference 
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m point of effect. This however of itself would never have 
been sufficient, for as on one hand the new laiiguage, which 
It would have been necessary to invent, would have been un- 
couth, and in a manner umntelhgible so on the other hand 
the names, which were before m current use, and which, m 
spite of all systems, good or bad, must have remained m 
current use, would have continued unexplamcd To have 
adhered exclusively to the current language, would have 
been as bad on the other side, for m that case the catalogue of 
offences, when compared to that of the' inijchiefs that are 
capable of bemg produced, would have been altogether 
broken and uncomplete 

^ To reconcile these two objects, m as far as they seemed to 
be reconcilable, the foUowmg course has therefore been 
pursued The logical whole, constituted by the sum total of 
possible offences, has been bisected m as many different 
directions as were necessary, and the process m each direction 
earned down to that stage at which the particular ideas thus 
divided found names m current use m readiness to receive 
them At that penod 1 have stopped, leavmg any mmuter 
distmctions to be enumerated m the body of the work, as 
so many species of the genus characterised by such or such a 
name If m the course of any such process I came to a mode 
of conduct which, though it required to be taken notice of, 
and perhaps had actually been taken notice of, under all laws, 
m the character of an offence, had hitherto been expressed 
under different laws, by different circumlocutions, without 
ever having received any name capable of occupymg the place 
of a substantive m a sentence, I have frequency ventured so 
far as to fabneate a new name for it, such an one as the idiom 
of the language, and the acquamtance I happened to have with 
it, would admit of These names consisting m most mstances, 
and that unavoidably, of two or three wo rdsjjrought together, 
in a language too which admits not, like the German and the 
Greek, of their bemg melted into one, can never be upon a 
par, m pomt of comxnodiousness, with those univocal appella- 
tives which make part of the estabhshed stock 

In the choice of names m current use, care has been taken to 
avoid all such as have been grounded on local distinctions, ill 
founded perhaps m the nation in which they received their 
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birth, and at any rate not apphcabic to the circumstances of 
other countries 

The analysis, as far as it goes, is as apphcable to the legal 
concerns of one country as of another and where, if it had 
descended into further details, it would have ceased to be so, 
there I have taken care always to stop and thence it is that it 
has come to be so much more particular m the class of offences 
against mdividuals, than in any of the other classes One use 
then of this arrangement, if it should be found to have been 
properly cond^ucted, will be its serving to point out in what 
It is that the legal interests of all countries agree, and m what 
It is that they arc hable to differ how far a rule that is proper 
for one, will serve, and how far it will not serve, for another 
That the legal interests o( different ages and countnes have 
nothmg in common, and that they have every thmg, are 
suppositions equally distant from the truth ^ 

57 A natural method, such as it hath been here attempted advantages 
to exhibit, seems to possess four capital advantages, not 
mention others of mfenor note In the first place, it affords apprehenston 
such assistance to the apprehension and to the memory, z$ and the memory 
those faculties would m vain look for m any technical 
arrangement ^ That arrangement of the objects of any science 
may, it should seem, be termed a natiira} one, which takes 
such properties to characterise them by, as men in general are, 
by the common constitution of man’s nature, mdependently 
of any accidental impressions they may have received from 
the mfluence of any local or other particular causes, accus- 
tomed to attend to such, in a word, as naturally, that is readily 
and at first sight, engage, and firmly fix, the attention of any 
one to whom they have once been pomted out Now by 
what otlier means should an object engage or fix a man’s 
attenuon, unless by interestuig him^ and what circumstance 
belonging to a"j; action can be mote intcrcstmg, or rather 
what other circumstance belonging to u can be at all mterest- 
mg to him, than that of the influence it promises to have on 

* The above hints arc offered to the consideration of the few who may 
be disposed to bend their minds to disquismons of this uiuviviting nature ‘ 
to aft the matter to the bouoiti, and engage m the details of illustration, would 
require more room than could m this place be consistently allowed 

* See Fragment on Government, ptef. p idv edit 1776 — fref p xlvu 
edit 1823 
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his own happiness, and the happiness of those who are about 
him? By what other mark then should he mtore easily find 
the place which any offence occupied m the system, or by 
what other clue should he more readily recall it? 

—2 hpves 58 In the next place, it not only gives at first glance a 
general mtimation of the nature of each division of offences, 
m as far as that nature is determined by some one charactenstic 
property, but it gives room for a number of general proposi- 
tions to be formed concermng the particular ^offences that 
come under that division, in such mannrt' ^s to exhibit a 
variety of other properties that may belong to them m 
common It gives room, therefore, for the framing of a 
, number of propositions concermng them, which, though 
very general, because predicated of a great number of articles, 
shall be as generally true * 

~nh' f third place, it is so contnved, that the very place 

which any offence is made to occupy, suggests the reason of 
Its being put there It serves to indicate not only that such and 
such acts are made offences, but why they oui^rht to be By this 
means, while it addresses itself to the understanding, it recom- 
mends Itself m some measure to the affections By the mtima- 
tion It gives of the nature and tendency of each obnoxious 
act. It accounts for, and in some measure vindicates, the treat- 
ment which It may be thought proper to bestow upon that 


1 Imagine what a condition a saenct must be m, when as vet there shall be 
no such thing as forming aii> extensive proposition relative to it, that shall 
be at the ume time a true one where, if the proposition shall be true of some 
of the particulars contained under it, it shall be false with regard to others 
What a state would botany, for c> ample, be m, if the classes were so con- 
trived, that no common cliaractcrs could be found for them'' Yet in this state, 
and no better, seems every system of penal law to be, authoritative or unaii- 
thoritative, that has ever yet appeared Try if it he otherwise, for instance, 
with the dihcta prii'ala et putihca, and with the piihliLa ordwana, and publica 
exlra-ordittaria of the Roman law ■ All this for want of method and hence 
the necessity of endeavouring to strike out a new one 

Nor IS this want of method to be wondered at A^ence so »’rw as that 
of penal legislation, could hardly have been in any better state Till objects 
arc distinguished, they cannot be arranged It is thus that truth and order go 
on hand in hand It is only in proportion as the former is discovered, that the 
latter can be improved Before a certam order is established, truth can be but 
• imperfectly apoounced but until a certain proportion of truth has been 
developed and brought to lighti xhat order cannot be estabbshed The discovery 
• of truth leads to the establishment of order and tlie establishment of order 
fixes and propagates the discovery of truth 

» Sec Heinecc, Elcm p vii 5 79, 80 
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act m the way of punishment. To the subject then it is a kmd 
of perpetual ipology . showing the necessity of every defalca- 
tion, which, for the security and prosperity of each mdividual. 

It IS requisite to make from the hoerty of every other. To the 
legislator it is a kmd of perpetual lesson scrvmg at once as a 
corrective to his prejudices, and as a check upon his passions 
Is there a mischief which has escaped him? in a natural arrange- 
ment, if at the same time an exhaustive one, he cannot fail 
to find It. I» he tempted ever to force innocence withm the 
pale of guilt’ thd difficulty of finding a place for it advertises 
him of his error Such arc the uses of a map of universal 
delinquency, laid down upon the prmaple of utihty such 
the advantages, which the legislator as well as the subject, 
may derive from it. Afiidc by it, and every thing that is 
arbitrary m legislation vamshes An evil-mtentioneo or pre- 
judiced legislator durst not look it m the face He would 

J iroscnbe it, and with reason it would be a satire on his 
aws 

60 In the fourth place, a natural arrangement, governed as -4 U u alike 
It IS by a principle which is rccogmzed by all men, will serve 
alike for the jurisprudence of all nations In a system of„j„’(,^ 

f iroposed law, framed in pursuance of such a method, the 
anguage will serve as a glossary by which all systems of 
positive law nught be cxplamcd, while the matter serves as a 
standard by which they might be tried Thus illustrated, the 
practice of every nation might be a lesson to every other and 
mankind might carry on a mutual mterchange of experiences 
and improvements as easily m tins as in every other walk of 
science If any one of these objects should in any degree be 
attained, the labour of this analysis, severe as it has been, 
will not have been thrown away 

Characters of the Jive classes 

61 It has been mentioned^ as an advantage possessed by Characters of 
this method, and not possessed by any other, that tlie objects 
comprised under it arc cast into groups, to whiclj a variety of^^e ahoae 
propositions may be apphed m common. A collection of'«'<^'‘><^ 
these propositions, as apphed to the several classes, may be ’ 

' Supra, 58 
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considered as exhibiting the distinctive characters of each class 
So many of these propositions as can be applied to the offences 
belongmg to any given class, so many properties are they 
found to have m common so many of these common 
properties as may respectively be attributed to them, so many 
properties may be set down to serve as characters of the class 
A collection of these characters it may here be proper to 
exhibit The more of them we can bring together, the more 
clearly and fully wdl the nature of the several classes, and of 
the offences they are composed of, be understood 

62 Characters of Class i , composed of private offences, 
or offences agamst assignable tndtvtduals 
• 1 When arrived at their last stage (the stage of consumma- 
tion^) they produce, all of them, a ppimary imschief as well as 
a secondary * 

2 The individuals whom they affect m the first mstance® 
are constantly assignable This extends to all, to attempts and 
preparations, as well as to such as have arrived at the stage of 
consummation * 

3 Consequently thw admit of compensation ‘ in which 
they differ from the offences of all the other classes, as such 

4 They admit* also of retaliation in which also they differ 
from the offences of all the other classes 

5 There is always some person who has a natural and 
pecuhar mterest to prosecute them In this they differ from 
self-regardmg offences also from seini-public and public 
ones , except m as far as the two latter may chance to involve 
a private mischief 

6 The mischief they produce is obvious more so than that 
of semi-pubhc offences and still more so than that of self- 
regarding ones, or even pubhc 

7 They are every where, and must ever obnq^ious to 

* Chap vu [Actions], xiv * See Chap xii [Consequences], 3 

* Thar is, bv thtir primary mischief 

* See supra, 31 note, and B I tit [Accessory offences] 

, ‘ See Chap xiu [Cases unmeet], 2, note 

* 1 mean, that retaliation « cagahh of being applied in the cases in question , 
not that It oughi always to be employed Nor is it capable of being applied 
in every \niiv\dual instance of each offence, but only in some individual 
instance of each species of offence 

’ See Chap xv [Properties], 8 
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the censure of the world more so than semi-pubhc offences 
as such, and Still more so than public ones. 

8 They are more constantly obnoxious to the censure of 
the world than self-regardmg offences and would be so 
universally, were it not for the influence of the two false 
prmciples, the prmaple of ascetiasm, and the prmaple of 
antipathy ^ 

9. They are less apt than semi-public and pubhc offences to 
require different descnptions* in different states and countnes* 
m which rcspf ct\litey are much upon a par with self-regarding 
ones 

10 By certain circumstances of aggravation, they are liable 
to b<! transformed into semi-pubhc offences; and by certau^ 
others, into pubhc ,, 

II. There can be no ground for punishing them, until they 
can he proved to have occasioned, or to be about to occasion, 
some particular mischief to some parncular individual In 
this they differ from seim-public offences, and from pubhc 

12 In slight cases, compensation given to the mdividual 
affected by them may be a suffiaent ground for remitting 
punishment for if the primary mischief has not been suffiaent 
to produce any alarm, the whole of the mischief may be cured 
by compensation In this also they differ from semi-pubhc 
oflcnces, and from pubhc ones 

63 Characters of Class 2 , composed of semi-public Characters af 
offences, or offences affecting a whole subordinate class of ^ 
persons 

1 As such, they produce no primary nuschicf The mis- 
chief they produce consists of one or other or both branches 
of the secondary mischief produced by offences against 
individuals, without tlie primary 

2 In as far as they are to be considered as belongmg to this 
class, -he perso”Sjvhom they affect in the first mstance are not 
mdividually assignable 

3 They are apt, however, to mvolve or termmate m some 

‘ Chap 11 [Pnnapies adverse] 

• It seems to be from their possessing these three last pibperties, that the 
custom has arisen of speaking of them, or at least of many of them, under, 
the name of offences against the law of nature a vague expression, and pro- 
duenve of a multitude of inconveniences Sec Chap u [Prm'ciples adverse], 

14. otc 
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Class 3 


primary mischief of the first order; which when they do, they 
advance into the first class, and become pnvate 'offences. 

4. They admit not, as such, of compensation. 

5 Nor of retaliation 

6. As such, there is never any one particular mdividual 
whose exclusive interest it is to prosecute them, a circle of 
persons may, however, always be marked out, within which 
may be found some who have a greater mtcrest to prosecute 
than any who are out of that arclc have r 

7 The mischief they produce is m genwai pfetty obvious 

not so much so mdeed as that of private offences, but more 
so upon the whole than that of self-regarding and pubhc 
pnes ' 

8 They are rather less obnoxio.us to the censure of the 
world than pnvate offences, but they are more so than 
pubhc ones they would also be more so than self-regarding 
ones, were it not for the influence of the two false prmciplcs, 
the prmciple of sympathy and antipathy, and that of asceoasm 

9 They arc more apt than pnvate and self-regarding 
offences to require different descriptions m different countries 
but less so than pubhc ones 

10 There may be ground for pumshing them before they 
have been proved to have occasioned, or to be about to 
occasion, mischief to any particular mdividual , which is not 
the case with pnvate offences 

11 In no cases can satisfaction given to any particular 
mdividual affected by them be a sufficient ground for remit- 
tmg punishment for by such satisfaction it is but a part of the 
mischief of them that is cured In this diey differ from private 
offences, but agree with pubhc 

64 Characters of Class 3, consisting of self regarding 
offences offences agamst one's self 

1 In individual instances it will often, V questionable, 
whether they are productive of any pnmary^ mischief at all- 
secondary, they produce none 

2 They affect not any other individuals, assignable or not 
assignable, ei^ept in as far as they affect the offender himself, 

t 

1 Decause the person, who in general is most likely to be sensible to the 
mischief (if there is any) of any offence, viz the person whom it most affects, 
shows by his conduct that he is not sensible of it 
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apt ti 

m general more questionable than that of any of the other 


unless by possibihty in particular cases, and m a very shght 
and distant manner the whole state 

3 They adinit not, therefore, of compensation 

4. Nor of retaliation 

5. No person has naturally any pecuhar mtcrest to prose- 
cute them except in as far as m virtue of some connection he 
may have with the offender, either m pomt of sympathy 
or of interest,^ a mischief of the derivative kmd® may happen to 
devolve upon him ® 

6 The mischifef they produce is apt to be unobvious and 
ener 

classes.* 

7 They are however apt, many of them, to be more 
obnoxious to the censurtiof the world than public offences, 
owing to the uifluencc of the two false prinaples, the 
principle of asceticism, and the principle of antipathy Some 
of them more even than semi-pubhc, or even than pnvate 
offence 

8 They are less apt than offences of any other class to 
require different descriptions in different states and countries * 

9 Among the inducements* to punish them, antipathy 
against the offender is apt to have a greater share than 
sympathy for the public 

10 The best plea for punishing them is founded on a faint 
probability there may be of their being productive of a 
mischief, which, if real, will place them m the class of pubhc 
ones chiefly m those divisions of it which are composed 
of offences against population, and offences against tlic national 
wealth 

65 Characters of Class 4, consisting of public offences, 01 Chjtactirs of 
offences agamst the state in general 


Class A 


‘ Sc^4^hap VI I'Sgnsibiliry], 26. 27 

* See Chap xn [C-onscquenccsl, 4 

* Among the offences, however, which belong to this class there arc some 
which in certain countries it is not uncommon for persons to be disposed to 
prosecute without any artificial inducement and merely on account of an 
antipathy, which such acts are apt to exQtc See Chap u [Pnnciples adverse], 11. 

* See note 1 in the preceding page 

* Accordingly, most of them arc apt to o« ranJeed among offences agamst 
die law of nature Vide supra, Characters of the 1st class, 62, note 

* I mean the considerations, right or wrong, which mdued or dispose the 
Icgislatot to treat them on the footing of offences 
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1 As such, they produce not any primary mischief; and 
the secondary miscmef they produce, which* consists fre- 
quently of danger without alarm, though great m value, is m 
specie very indetermmate. 

2 The individuals whom they affect, in the first mstance, 
are constantly unassignable, except m as far as by accident 
they happen to mvolve or terimnate in such or such offences 
agamst mdividuals 

3 Consequently they admit not of compensation. 

4 Nor of retaliation • * , 

5 Nor is there any person who has naturally any particular 
mterest to prosecute them , except in as far as they appear to 
affect the power, or in any other manner the private interest, 
of some person m authority 

6 The mischief they produce, as such, is comparatively un- 
obvious , much more so tlian that of private offences, and more 
so hkewise, than that of semi-pubhc ones 

7 They are, as such, much less obnoxious to the censure of 
the world, than pnvatc offences, less even than semi-pubhc, 
or even than self-regardmg offences, unless m particular 
cases, through sympathy to certam persons in authority, 
whose private interests they may appear to affect 

8 They are more apt than any of the other classes to admit 
of different descriptions, m different states and countries 

9 They are constituted, in many cases, by some circum- 

stances of aggravation superadded to a private offence and 
therefore, in these cases, involve the mischief and exhibit 
the other characters belongmg to both classes. They are 
however, even in such cases, properly enough ranked m the 
4th class, inasmuch as the miscluef they produce m virtue 
of the properties which aggregate them to that class, cchpses 
and swallows up that which they produce in virtue of those 
properties Which aggegate them to the ist. m> 

10 There may be sufficient ground for pumshing them, 
without their being proved to have occasioned, or to be about 
to occasion, any particular mischief to any particular indivi- 
dual. In this l^ey differ from private offences, but agree with 
semi-pubhc ones Here, a? m semi-public offences, the extent 
of the mischief makes up for the uncertainty of it. ! 

II. In no case can satisfaction, given to any particular 
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individual affected by them, be a sufficient ground for remit- 
ting punishment. In this they differ from pnvatc offences, 
but agree with semi-pubhc 

66. Characters of Class 5, or ^pendix composed oiChararyts of 
MULTIFORM Or ANOMALOUS offcnces; and containing ^ 
offences by falsehood, and offences concerning trust 

I. Taken collectively, m the parcels marked out by their 
popular appellations, they are incapable of being aggregated 
to any systematical method of distribution, grounded upon 
the mischief of tHfe tiffence 

2 They may, however, be thrown into sub-dmsions, 
which may be aggregated to such a method of distribution 

3 These sub-di visions will naturally and readily rank under > 
the divisions of the several precedmg classes of this system 

4 Each of the two great divisions of this class spreads itself 
m that manner over all the preceding classes 

5 In some acts of this class, the distmguishmg circum- 
stance which constitutes the essential character of the offence, 
will in some instances enter necessarily, m the character 
of a cnmmative arcumstance, into the constitution of the 
offence, insomuch that, without the intervention of this 
circumstance, no offence at all, of that denomination, can be 
committed ‘ In other instances, the offence may subsist without 
It, and where it interferes, it comes in as an acadcntal 
independent circumstance, capable of consDtuting a ground 
of aggravation * 

* Instance, offence^ by falsehood, m the case of drfraudment 

• Instance, offtnccs by falsehood, in the case of simple corporal injuries, 
and ocher offences against person 



CHAPTER XVII 


OF THE LIMITS OF THE PENAL BRANCH OF 
JURISPRUDENCE 

§ I. Limits between Private Ethics and the Art (^Legislation 

t f 

I So much for the division of offences m general. Now an 
offence is an act prohibited, or (what comes to the same 
, thmg) an act of which the contrary is commanded, by the 
law and what is it that the law can be employed in domg, 
besides prohibiting and commanding^ It should seem then, 
accordmg to this view of the matter, that were we to have 
settled what may be proper to be done with relation to 
offences, we should thereby have settled every thing that 
may be proper to be done m the way of law. Yet that branch 
which concerns the method of deahng with offences, and 
which IS termed sometimes the criminal, sometimes the penal, 
branch, is umversally understood to be but one out of two 
branches which compose the whole subject of the art of 
legislation, that which is termed the civil bemg the other ^ 
Between these two branches then, it is evident enough, there 
cannot but be a very intimate connection, so mtimate is it 
mdeed, that the hmits between them are by no means easy 
to mark out The case is the same in some degree between 
the whole business of legislation (civil and penal branches 
taken together) and that of private ethics Of these several 
brmts however it will be in a manner necessary to exhibit 
some idea, lest, on the one hand, we should seem to leave 
any part of the subject that does belong t(>#'3 untouol ed, or, 

‘ And the cansMutional branch, what is become of it? Such is the question 
which many a reader will be apt to put An answer that might be given is — 
that the matter of it might without much violence be distributed under the 
-two other hea^is But, as far as recollection serves, that branch, notwith- 
standmg its importance, and its capacity of being lodged separately from the 
other matter, had at that nme scarcely presented itself to my view m the 
character of a distmct one the thread of my cnqmnes had not as yet reached 
It But m the concluding note of this same chapter, m paragraphs 22 to the 
end, the omission may be seen in some measure supplied 
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I 

on the other hand, to devute on any side into a track which 
docs not beloftg to us 

In the courdb of this enquiry, that part of it I mean which 
concerns the hmits between the avil and the penal branch of 
law. It will be necessary to settle a number of pomts, of which 
the connection with the mam question might not at first sight 
be suspected To ascertain what sort of a thmg a law is , what 
the parts are that arc to be found in it, what it must contain 
111 order to be complete, what the connection is between that 
part of a bods; of hiws which belongs to the subject of pro- 
cedure and the rest of the law at large — all these, it will be 
seen, are so many problems, which must be solved before any 
satisfactory answer can be given to the mam question above, 
mentioned , . 

Nor IS this their only use for it is evident enough, that die 
notion of a complete law must first be fixed, before the 
legislator can m any case know what it is he has to do, or 
when his work is done 

2 Ethics at large may be defined, the art of directing I'l 
mert’* actions to the production of the greatest possible 
quantity of happmess, on the part of those whose interest 

IS m view * 

3 What then are the actions which it can be in a man’s Pnvotr ethics 
power to direct^ They must be cither his own actions, or 

those of other agents Ethics, in as far as it is the art of direct- 
ing a man’s own actions, may be sttlcd the art of self-govern- 
ment, or private ethics 

4 What other agents then arc there, which, at the sameTIie an of 
time that they are under the influence of man’s direction, are 
susceptible of happiness^ They arc of two sorts i Other /(, non and 
human bemgs who are styled persons z Other animals, 
which, on account of their interests having been neglected 

by thc»» msensib-I^^ of the ancient jurists, stand degraded 
into the class of things ' As to other human beings, the art 

' Under the Gaitoo and Mahometan rchgiom, the mtercsts of the rest Inierr^ls of the 
of the aminal creation seem to have met with some attention Why have inferior animals 
they not, universally, with as much as those of human creaAires, allowancc1mpro|iefl)' 
made for the ditference in point of sensibility' Because the laws that are have tifglccted in 
been the work of mutual fear, a sennment which the less rational animals legislation 
have not had th< same means as man has of turmng to account' Why ought 
they not? No reason can be »iven If the bemo- eaten were all, there is very 
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Art of education 


of directing their actions to the above end is what we mean, 
or at least the only thing which, upon the prm6iple of utihty, 
we ought to mean, by the art of government ’(vhich, m as far 
as the measures it displays Itself m are of a permanent nature, 
IS generally distmguished by the name of legislation' as it is 
by that of administration, when they are of a temporary nature, 
determined by the occurrences of the day 

5 Now human creatures, considered with respect to the 
maturity of their faculties, are either m an adult, or in a non- 
adult state. The art of government, m as faf as it concerns the 
direction of the actions of persons m a non-adult state, may be 
termed the art of education In as far as this business is en- 
trusted with those who, m virtue of some pnvate relatiSnship, 
are in the main the best disposed ttv take upon them, and the 
best able to discharge, this office, it may be termed the art of 
private education m as far as it is exerased by those whose 
province it is to supermtend the conduct of the whole com- 
munity, It may be termed the art of public education 


good reason why we should be suffered to eat such of them as we hke to eat vs c 
are the better for it. and they are never the worse They have none of tliose 
long-protracted antiapations of future misery which we have The death 
they suffer m our hands commonly is, and alwavs may be, a speedier, and by 
that means a less painful one, than that which would await them in the inevit- 
able course of nature If the being killed were all, tliere is very good reason 
why we should be suffered to kill such as molest us we should be the worse 
for their living, and they are never the worse for being dead But is there any 
reason why we should be suffered to torment them’ Not any that 1 can sec 
Are there any why we should not be suffered to torment them’ Yes, several 
See B 1 tit [Cruelty to animals] The day has been, 1 grieve to say in many 
places It IS not yet past, m which the greater part of the species, under the 
denomination of slaves, have been treated by the law exactly upon the same 
footing as, m England for example, the mfenor races of animals are still The 
day may come, when the rest of the animal creation may acquire those rights 
which never could have been withholden from them but by the hand of 
tyraruiy The French have already discovered that tlic blackness of the skin 
IS no reason syhy a human being should be abandoned without redress to the 
caprice of a tormentor* It may come one day to jpwecognizedk'that the 
number of the legs, the villosity of the skin, or the termination of the as sacrum, 
are reasons equally insufficient for abandoning a sensitive being to the same 
fate What else is it that should trace the insuperable line’ Is it the faculty of 
reason, or, perhaps, the faailty of discourse? But a full-grown horse or dog 
jjs beyond comparison a more rational, as well as a more conversable animal, 
than an infant of a day, or a vyeek, or even a month, old But suppose the 
case were otherwise, what would it avail’ the question is not. Can they 
feason? nor. Can they Inlfe’ but. Can they suffer'^ 

* Sec I ewis XIVth’s Code Noir 
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6. As to ethics in general, a man’s happmess will d&pead,Ethusexhibiu 
in the first place, upon such parts of his beluviour as none but f 
himself are ui^restcd in; m the next place, upon such parts of 2 Probity 
It as may affect the happmess of those about him In as far as 3 Benefixiue 
his happmess depends upon the first-mentioned part of his 
behaviour, it is said to depend upon his duty to himself Ethics 
then, m as far as it is the art of directmg a man’s actions in this 
respect, may be termed the art of dischargmg one’s duty 
to one’s sclf^and the quahty which a man manifests by the 
discharge of this branch of duty (if duty it is to be called) is 
that of prudence. In as far as his happmess, and that of any other 
person or persons whose interests are considered, depends 
upon *uch parts of his behaviour as may affect the mterests of 
those about lum, it may be said to depend upon his duty to 
others, or, to use a phrase'now somewhat antiquated, his duty 
to his neighbour. Ethics then, m as far as it is the art of directmg 
a man’s actions m tlus respect, may be termed the art of 
discharging one’s duty to one’s neighbour Now the happi- 
ness of one’s neighbour may be consulted m two ways, i In 
a negative way, by forbearmg to diminish it z. In a positive 
way, by studymg to mcrcasc it A man’s duty to his neighbour 
IS accordingly partly negative and partly positive . to discharge 
the negative branch of it, is probity to discharge the positive 
branch, beneficence 

7 It may here be asked. How it is that upon the prmaplc Probity and 
of private ctlucs, legislation and religion out of the question, 
a man’s happiness depends upon such parts of his conduct asneci mth 
affect, immediately at least, the happiness of no one but him-F'“<^''rr 
self this IS as much as to ask, What motives (mdependent of 
such as legislation and religion may chance to furnish) can one 
man have to consult the happmess of another^ by what 
motives, or, which comes to the same thing, by what obhga- 
tions, rjm he be h^nd to obey the dictates of probity and bene- 
ficence^ In answer to tlus, it cannot but be admitted, that the 
only interests which a man at all times and upon all occasions 
IS sure to find adequate motives for consulting, arc his own. 
Notwithstandmg this, there are no occasions in yvhich a maa 
has not Some motives for consultuTg the happiness of other ^ 
men In the first place, he has, on all occasions,, the purely 
social motive of sympathy or benevolence in the next place. 
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he has, on most occasions, the scmi-social motives of love of 
amity and love of reputation. The motive of lympathy will 
act upon him with more or less effect, accordtng to the bias 
of his sensibihty ^ the two other motives, accordmg to a 
variety of circumstances, principally according to the strength 
of his intellectual powers, the firmness and steadmess of his 
mind, the quantum of his moral ^cnsibihty, and the characters 
of the people he has to deal with 

Every act which 8. Now private ethics has happmess for its end legisla- 
'jea of"e^ics^s Other Private ethics concerns every member, 

not of legtsla- that IS, the happmess and the actions of every member, of any 
community that can be proposed , and legislation can concern 
no more Thus far, then, private ethics and the art of legisla- 
tion go hand m hand The end thpy have, or ought to have, 
m view, IS of the same nature The persons whose happmess 
they ought to have m view, as also the persons whose conduct 
they ought to be occupied m directing, are precisely the 
same The very acts they ought to be conversant about, 
are even m a great measure the same Where then hes the 
difference’ In that the acts which they ought to be conversant 
about, though m a great measure, are not perfectly and through- 
out the same There is no case in which a private man ought 
not to direct his own conduct to the production of his own 
happmess, and of that of his fellow-creatures but there are 
cases m which the legislator ought not (m a direct way at 
least, and by means of punishment applied immediately 
to particular individual acts) to attempt to direct the conduct 
of the several other members of the comniumty Every act 
which promises to be beneficial upon the whole to the com- 
munity (himself included) each individual ought to perform 
of himself but it is not every such act that the legisbtor ought 
to compel him to perform Every act which promises to be 
permcious 'upon the whole to the cojpmnitv (feimself 
included) each individual ought to abstain from of himself 
but It IS not every such act that the legislator ought to compel 
him to abstam from 


The limits he-, 9. Where /dien is the line to be drawn’ — We shall not have 
vinces bilsiuess IS to give an idea of the cases 

ethics and legts- m which cthics Ought, and in which legislation ought not 

lotion, marked , l i . i .. 

* Chap vi [Sensibihty], 3 
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(in a direct manner at least) to mtetfere. If legislation mter- out by <fc# cases 
feres m a direct manner, it must be by punishment.^ Now the 
cases m whic^ punishment, meamng the punishment of the 
pohtical sanction, ought not to be inflicted, have been already 
stated * If then there be any of these cases m which, although 
legislation ought not, private ethics does or ought to mterfere, 
these cases wul serve to poijit out the limits between the two 
arts or branches of saence These cases, it may be remem- 
bered, are o^ four sorts i Where pumshment would be 
groundless a Where it would be mefficacious. j Where it 
would be unprofitable 4 . Where it would be needless 
Let us look over all these cases, and see whether m any of them 


there «s room for the interference of private ethics, at the same 
time that there is none for the direct interference of legislanon* 

10. I First then, as to 9ie cases where punishment would be 1 Neither 
groundless In these cases it is evident, that the restnctive 
mterference of ethics would be groundless too It is because, mm/ uground- 
upon the whole, there is no cW m the act, that legislation 
ought not to endeavour to prevent it No more, for die same 
reason, ought private ethics 

11 2 As to the cases in which pumshment would be in- 2 Ijfw far 

efficacious These, we may observe, may be divided mto two m”/,, 

sets or classes The first do not depend at all upon the nature cases where 

of the act they tuni only upon a defect m the nming of the pumshment 

, 4-1 I 1 wnuhi he incfh- 

punishinent The pumshment in question is no more than^^^pyj 

what, for any thing that appears, ought to have been apphed 

to the act in question It ought, however, to have been 

applied at a different time , viz , not ull after it had been 

properly denounced These are the cases of an ex-post-facto 

law, of a judicial sentence beyond the law, and of a law not 

suffiaently promulgated The acts here m question then 

might, for anythuig that appears, come properly under 

the de;partmcnt ^ven of cocravc legislation; of coOrsc do they 

under that of private ethics As to the other set of cases, m 

which pumshment would be mefficacious, neither do these 

depend upon the nature of the act, that is, of the sort of act 


* 1 say nothing m this place of reward because it is onln in a few eytra*- 
ordinary cases that it can be applied, and because esen where it is applied. 
It may be doubted perhaps whether the application of it can, properly speaking,* 
be termed an act of legislation bee mfra, § 3 

* Chap xui [Cases unmeet] 
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3 How Jar, 
where it would 
be unproftt- 
ablc 


they turn only upon some extraneous circumstances, with which 
an act of any sort may chance to be accomp^ed These, 
however, are of such a nature as not only fb exclude the 
apphcaaon of legal pumshmcnt, but in general to leave httlc 
room for the mfluence of private ethics These arc the cases 
where the vwll could not be deterred from any act, even by 
the extraordinary force of artificial punishment as m the 
cases of extreme infancy, insamty, and perfect mtoxicaUon. 
of course, therefore, it could not by such sleijder and pre- 
carious force as could be apphed by private ethics The case 
IS m this respect the same, under the-arcumstanccs of umnten- 
tionality with respect to the event of the acoon, unconsaous- 
ness with regard to the circumstances, and mis-supposai with 
'regard to the existence of circumstances which have not 
existed; as also where the force, even of extraordinary 
pumshment, is rendered inoperative by the superior force 
of a physical danger or threatened mischief. It is evident, 
that m these cases, if the thunders of the law prove impotent, 
the whispers of simple morahty can have but httle influence 
12 3 As to the cases where pumshment would be unprojit- 
ahle These are the cases which constitute the great field for 
the exclusive interference of pnvate ethics When a punish- 
ment IS unprofitable, or in other words too expensive, it is 
because the evil of the pumshment exceeds that of the off ence 
Now the evil of the pumshment, we may remember,* is 
distmguishable mto four branches i The evil of cocraon, 
including constramt or restraint, accordmg as the act com- 
manded IS of the positive kmd or the negative z The evil of 
apprehension 3 The evil of sufferance 4 The derivative 
evils resultmg to persons m connection with those by whom the 
three above-mentioned onginal evils are sustamed. Now 


with respect to those original evils, the persons who he 
exposed to 'them may be two very differe^scts of persons 
In the first place, persons who may have actually committed, 
or been prompted to commit, the acts really meant to be 
prohibited In the next place, persons who may have per- 
formed, or |?een prompted to perform, such other acts as 
they fear may be m dangfcr of bemg mvolved m the pimish- 
ment designed only for the former. But of these two sets of 


’ See Chap xiu [Cases unmeet], ^ iv 
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acts, It IS the former only that are {Mtliaous' it is, therefore, 
the former c'jily that it can be the busmess of private ethics 
to endeavour to prevent The latter bemg by the supposition 
not mischievous, to present them is what it can no more iie 
the busmess of ethics to endeavour at, than of legislation 
It remams to show how it may happen, that there should 
be acts really permaous, which, altnough they may very 
properly come under the censure of private ethics, may yet 
be no fit objects of the legislator to control 

13 Punishment then, as apphed to dehnquency, may be JVhtch a 
unprofitable m both or either of two ways i By the expense 
It would amount to, even supposmg the apphcaoon of it to be ^on fined to the 
confined altogether to dehnquency 2 By the danger therci"**<)' 
may be of its mvolving the mnocent m the fate designed only 
for the guilty First therf, with regard to the cases m which 
the expense of the pumshment as apphed to the guilty, would 
outweigh the profit to be made by it These cases, it is 
eviucnt, depend upon a certam proportion between the evil 
of the pumslunent and the evil of the offence Now were the 
offence of such a nature, that a pumshment which, m pomt of 
magnitude, should but just exceed the profit of it, would be 
sufficient to prevent it, it might be rather difficult perhaps to 
find an mstance m which such punishment would clearly 
appear to be unprofitable But the fact is, there are many 
cases m which a pumshment, in order to have any chance of 
bemg cfficaaous, must, m pomt of magnitude, be raised a 
great deal above that level Thus it is, wherever the danger of 
detection is, or, what comes to the same thmg, is hkely to 
appear to be, so small, as to make the punishment appear m a 
high de'gihe uncertain In tins case it is necessary, as has been 
shown,^ if punishment be at all apphed, to raise it in pomt of 
magnitude as much as it falls short m pomt of certamty It 
is evident, however, that aU this can be but guessrwork and 
that the effect of such a proportion will be rendered precarious, 
by a vancty of circumstances’ by the want 8r suffiaent 
promulgation on the part of the law * by the particular cir- 
cumstances of the temptation * and by the arcumstanccs 

U 

^ Chap MV [Proportion], 17, Rule 7 

• Chap xm [Cases unmeet], § ui Append ut [Promulgation]. 

* Chap XI [Duposinon], 35, See 
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influencing the sensibility of the several individuals who are 
exposed to it ^ Let the seduemg motives be stroi^g, the oficna 
then will at any rate be frequently committed Now ana 
then mdeed, owing to a comadencerof circumstances more or 
less extraordinary, it will be detected, and by that means 
punished But for the purpose of example, which is the 
prmcipal one, an aa of pumshment, considered m itself, is 
of no use what use it can be of, depends altogether upon the 
expectation it raises of similar pumshment, m future cases of 
similar delinquency But tins future punishment, it is evident, 
must always depend upon detection If-then die want of 
detection is such as must m general (especially to eyes fasa- 
nated by the force of the seducing motives) appear too im- 
probable to be reckoned upon, the pumshment, though it 
should be inflicted, may come ter be of no use Here then 
will be two opposite evils runnmg on at the same time, yet 
neither of them reducing the quantum of the other the evil 
of the disease and the evil of die painful and inefficac.ous 
remedy It seems to be partly owmg to some such considera- 
tions, that formcanon, for example, or the ilhcit commerce 
between the sexes, has commonly either gone altogether 
unpunished, or been punished iii a degree mferior to diat in 
which, on other accounts, legislators might have been disposed 
to pumsh It 

2 By envelop- 14 Secondly, with regard to the cases m winch political 

in^ the innocent pumshment, as apphed to dehnqucncy, may be unprofitable, 
m virtue of the danger there may be of its involving the 
innocent m the fate designed only for die guilty Whence 
should this danger then ansc^ From the difficulty there may 
be of fixing the idea of the guilty action that is, of jubjectmg 
It to such a defimtion as shall be clear and precise enough to 
guard effectually against misapplication Tins difficulty may 
arise from -either of two sources the one permanent, to wit, 
the nature of the actions themselves the other occasional, I 
mean the ?]uahaes of the mm wRo may have to deal with 
those actions m the way of government In as far as it arises 
from die latter of these sources, it may depend pardv upon 
the use wluth the legislator may be able to make of language , 
partly upon the use which, according to the apprehension of 
' Chap VI [SeiuibilicyJ. 
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tbc legislator, the judge may be disposed to make of it. As fat as 
^isladon is concerned, it will depend upon the degree of 
perfection to ^hich the arts of language may have been 
earned, m the^first place, m the nation m general; m the 
next place, by the legislator m particular. It is to a sense of this 
difficulty, as it should seem, that we may attribute the caution 
with which most legislators have abstamed from subjectmg 
to censure, on the part of thC|law, such actions as come under 
the notion of rudeness, for example, or treachery, or mgrati- 
tude The attempt to bnng acts of so vague and questionable 
a nature under the* oontrol of law, will argue either a very 
immature age, m which the difficulties which give birth to 
that danger are not descried, or a very enlightened age, m 
which diey are overcome ^ , 

15 For the sake of obtagu^mg the clearer idea of the hmits Leiishtion how 
between the art of legisbtion and private ethics, it may nowf" 
be time to call to mind the distmcaons above estabhshed with p/ihedictotei of 
regard to ethics ui general The degree m which private prudence 
ethics stands in need of the assistance of legislation, is different 
in the three branches of duty above distmguished Of the 
rules of moral duty, those wluch seem to stand least in need 
of the assistance of legislation arc the rules of prudence It 
can only be through some defect on the part of the under- 
standing, if a man be ever deficient m point of duty to him- 
self If he docs wrong, dicre is nothing else that it can be 
owing to but either some inadvertence^ or some rnis-supposal* 
with regard to the circumstances on which his happmess 
depends It is a standuig topic of complaint, that a man 
knows too httle of himself Be it so but is it so certain that 
the legislator must know more^^ It is plain, that of individuals 

■ In certain countrits., in which the \oicc of the people has a more especial 
control over the hand of the legislator, nothing can exceed the dread which 
they are under of iceing any effectual provision made against the offences 
which come under the head of defoimiHm, particularly that brand, of it which 
may be styled the pohiu t^Tliis dread seems to dejiend partly upon the appre- 
hension tlicy may think it prudent to entertam of a defect m pomt of abihty 
or Integrity on the part of the legislator, partly upon a similar apprehension 
of a defect in point of integrity on the part of the judge 
’ See Chap ix [Consciousness] 

’ Chap XVI [Division], 52 

On occasions like this the legislator should lacvcr lose sight of the well- 
known story of the ocuhst and the sot A countryman who had hurt his eyes 
by dnnking, went to a celebrated ocuhst for advice He found him at table, 

?n* 
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the legislator can know nothing* concerning those points of 
conduct which depend upon the particular arcumstances c£ 
each individual, it is plain, therefore, that hft can determine 
nothing to advantage. It is only with respeo to those broad 
hnes of conduct m which all persons, or very large and per- 
manent descriptions of persons, may be m a way to engage, 
that he can have any pretence for mterfcrmg, and even here 
the propnety of his mterferenes will, m most mstances, he 
very open to dispute At any rate, he must never expect to 
produce a perfect comphance by the mer^ force of the 
sanction of which he is himself the author* AU he can hope to 
do, IS to increase the efficacy of private ethics, by givmg 
strength and direction to the influence of the moral sanction 
With what chance of success, for example, would a legislator 
go about to extirpate drunkcnness> and fornication by dint of 
legal pumshment? Not all the tortures which mgcnuity could 
mvent would compass it and, before he had made any pro- 
gress worth regarding, such a mass of evil would be produced 
by the pumshment, as would exceed, a thousand-fold, the 
utmost possible mischief of the offence The great difficulty 
would be m the procurmg evidence, an object which could 
not be attempted, with any probability of success, without 
spreadmg dismay tlirough every family,^ tearmg the bonds of 
sympathy asunder,* and rootmg out the influence of all the 
socifl motives. All that he can do then, against offences of 
this nature, with any prospect of advantage, m the way of 
direct legislation, is to subject them, in cases of notoriety, to 
a slight censure, so as thereby to cover them with a shght 
shade of artifiaal disrepute. 

16 It may be observed, that with regard to this branch of 
duty, legislators have, m general, been disposed to carry tlicu: 
mterfcrence full as far as is expedient The great difficulty 
here is, to persuade them to confine themselves within bounds 
A thousand little passions and prejudices have led them to 
narrow the hberty of the subject m this Ime, m cases m which 

with a glass of wine before him ‘You must leave off drinking,’ said the 
ocuhst ‘How so’’ says the countryman ‘You don’t, and yet mcthinks vour 
own eyes are none of the best ’ — ‘That's very true, friend,’ replied the ocuhst 
‘but you are fo know, I love my bottle better than my eyes ' 

’ Evil of apprehension third branch of the evil of a punishment Chap, 
xm § iv 

* Derivative evils fourth branch of the evil of a pumshment Ib 
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the punishment is cither attended with no profit at aU, or with 
none that will make up for the expense 

17 The misifhief of this sort of mterference is more par — Pariicutarh 
ocularly conspicuous in the arocle of rehgion The reasoning, 

m this case, is of the following stamp There are certam 
errors, in matters of belief, to which all mankmd are prone: 
and for these errors in judgment, it is the determinaOon 
of a Bemg of infinite benevf lence, to pumsh them with an 
infimty of torments But from these errors the legislator 
himself IS nccossanly free for the men, who happen to be at 
hand for him to^oitsJlt with, bemg men perfectly enhghtened, 
unfettered, and unbiassed, have such advantages over all the 
rest of the world, that when they sit down to enquire out the 
truth rcRitive to pomts so plain and so fanuhar as those m 
question, they cannot faikio find it This bemg the case, 
when the sovereign sees his people ready to plunge headlong 
mto an abyss of fire, shall he not stretch out a hand to save 
them’ Such, for example, seems to have been the tram of 
reasomng, and such the motives, which led Lewis the XIVth 
mto those coercive measures which he took for the conversion 
of heretics and the confirmation of true behevers The 
ground-work, pure sympathy and lovmg-kindncss the 
super-structure, all the miseries which the most determined 
malevolence could have devised * But of this more fully m 
another place * 

18 The rules of probity are those, which m point of ex-— Hou' far 
pcdiency stand most m need of assistance on the part of 

* I do not mean but that other motives of a less social nature might have 
introduced themselves, .and probabK, in pomt of fact, did mtroduce them- 
selves, in the progress of the enterprise But in point of possibility, the motisre 
above mentioned, when aceoinpanied with such a thread of reasomng, is 
sufficient, without any other, to account for all the elfcets above alluded to If 
any others interfere, their interference, how natural soever, may be looked 
upon as an accidental and inessential circumstance, not necessary to the pro- 
duction of the effect Sympathy, a concern for the danger they appear to be 
exposed to, gives birth i^the wish of freeing them from it, that wish shows 
itself in the shape of a command this command produces disobedience 
disobedience on the one part produces disappomcmcnt on the other the pam 
of disappointment produces ill-wiU towards those who are the authors of it 
1 he affections w ill often make this progress m less ame than it would take to 
describe it The sentiment of wounded pnde, and other modilcations of the 
love of reputation and the love of power, adtf fuel to the flame A kind of 
revenge exasperates the seventies of coeravc policy 

• Set B I tit fSclf-rtgarding offences ] 
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legislator, and in which, in point of fact, his uiterference has 
been most extensive There are few cases m which it woulJ be 
expedient to pumsh a man for hurting himself' but there are 
few cases, if any, m which it would not be expedient to 
pumsh a man for mjurmg his neighbour With regard to 
that branch of probity which is opposed to offences agamst 
property, private ethics depends m a manner for its very 
existence upon legislation Legfslaaon must first dctermme 
what thin gs are to be regarded as each man’s property, 
before the general rules of ethics, on this head* can have any 
particular apphcaaon. The case is the ^alne, with regard to 
offences agamst the state Without legislation there would 
be no such thing as a state no particular persons mvested 
with powers to be exercised for the benefit of the feSt It is 

E ilam, therefore, that m this branch the interference of the 
egislator cannot any where be dispensed with We must first 
know what are the dictates of legislation, before we can know 
what are the dictates of pnvate ethics ^ 

19. As to the rules of beneficence, these, as far as concerns 
matters of detail, must necessarily be abandoned in great 
measure to the jurisdiction of private ethics In many cases 
the beneficial quahty of the act depends essentially upon the 
disposition of the agent, that is, upon the moaves by which 
he appears to have been prompted to perform it upon their 
belongmg to the head of sympathy, love of amity, or love of 
reputation, and not to any head of self-regardmg motives, 
brought into play by the force of political constramt in a 
word, upon their bemg such as denominate his conduct /ree 
and voluntary, accordmg to one of the many senses given to 
those ambiguous expressions * The hmits of the law on this 

' But suppose the dictates of legislation are not what they ou^ht to be what 
are then, or (what in this case conics to the same thing) what ought to be, 
the dictates <jf private ethics^ Do they coincide with the dictates of legislation, 
or do they oppose them, or do they remain neuter’ a very interesting question 
this, but one that belongs not to the present subjdc* It belongs exclusively 
to that of pnvate ethics Pniiaplcs which may lead to the solution of it may 
be seen in A Fragment on Government, p ISO, Lond edit 1776 — and p 114, 
edit 1823 

* If we may believe M Voltaire,® there was a time when the French ladies 
who thought^emselves neglected by their husbands, used to petition pour 
etre embesoignies the tcchmcal word which, he says, was appropriated to this 

•» Quest, sur I’Encyclop tom 7 art Impmssance 



LIMITS OF PENAL BRANCH OF JURISPRLIDENCE 423 

head seem, however, to be capable of bemg extended a good 
deal farther than they seem ever to have been extended hither- 
to. In particulkr, m cases where the person is in danger, why 
should it not bt made the duty of every man to save another 
from mischief, when it can be done without prejudicing 
himself, as well as to abstam from bnngmg it on mm? This 
accordingly is the idea pursued in the body of the work ^ 

20 To conclude this section, let us recapitulate and hnng Difference be- 
ta a pomt the difference between private ethics, considered 

^ - 1*^ 1 1 1 1 1 ^ethtes dna the 

as an art or jcicnce, on the one hand, and that branch ot art of legtslatton 

jurisprudence which ’contains the art of saence of legislation, 
on the other. Private ethics teaches how each man may dispose 
himself to pursue the course most conducive to his own 
happmess, by means of such motives as offer of themselves 
the art of legislation (whicih may be considered as one branch 
of the science of jurisprudence) teaches how a multitude of 
men, composing a commumty, may be disposed to pursue 
that course which upon the whole is the most conducive to 
the happmess of the whole commumty, by means of motives 
to be applied by the legislator 
We come now to exhibit the hmits between penal and 
avil jurisprudence For this purpose it may be of use to give 
a distinct though summary view of the prmcipal branches 
into which junsprudence, considered m its utmost extent, is 
wont to be divided 

§ z Jurisprudence, tts branches 

21, Jurisprudence is a fictitious entity nor can any meamngJ“"sp'»“*"'‘<. 
be found for the word, but by pbcmg it m company with 
some word that shall be significative of a real enoty. To know 
what IS meant by junsprudence, we must know, for example, 
what IS meant by a book of jurisprudence A book of juns- 

purposc This sort of law-proccedings seems not very well calculated to 
answer the dcMgn acc, Miiigly we hear nothmg of them now-a-days The 
French ladies of the present age seem to be under no such difficulties 
* A woman’s head-dress catches fire water is at hand a man, instead of 
assisting to quench the fire, looks on, and laughs at it A drunken man, falling 
with his face downwards into a puddle, is m danger of sulfocation liftmg hu 
head a little on one side would save him another man sees this jnd lets him he ' 

A Quantity of gunpowder Ues scattered about i toom a man is going into it 
with a hghted candle another, knowing this, lets him go m without wanung 
Who IS ffiere that m any of these cases would thmk punishment itiisapphed? 



424 


iKlNClPLiiS Of MORALS AND L*,CjlSLAilON 


Exposilory 

jurisprudence, 

authoritative— 

unaulhontative 


Sources of the 
distinctions yet 
remaining 


Jurisprudence, 
local — univer- 
sal 


prudence can have but one or the other of two objects: i To 
ascertain what the law^ is 2 to ascertain what it ought to be 
In the former case it may be styled a book of expository juris- 
prudence, m the latter, a book of censoria/ jurisprudence' or, 
m other words, a book on the art of legislation 

22 A book of expository jurisprudence, is either authorita- 

tive or unauthoritative It is styled authoritative, when it is 
composed by lum who, by repfesentmg the state of the law 
to be so and so, causeth it so to be , that is, of the legislator him- 
self unauthoritative, when it is the work of any other person 
at large ‘ * . 

23 Now law, or the law, taken mdefmitely, is an abstract 
and collective term, which, when it means any thmg, can 
mean neither more nor less than the sum total of a number of 
mdividual laws taken together ^ II follows, that of whatever 
other modifications the subject of a book of jurisprudence is 
susceptible, they must all of them be taken from some 
circumstance or other of winch such individual laws, or the 
assemblages into which they may be sorted, are susceptible 
The arcumstances that have given rise to the prmcipal 
branches of jurisprudence we arc wont to hear of, seem to be 
as follows. I The extent of the laws in question in point of 
domimon 2 The political quality of the persons whose con- 
duct they undertake to regulate 5 The tunc of their bemg in 
force 4 The manner in which they are expressed 5 The 
concern which they have with the article of punishment 

24 In the first place, in point of extent, what is delivered 
concemmg the laws in question, may have reference either to 

* The word law itself, which stands so imich in need of a definition, must 
wait for It awhile (see § 3) for there is no doini; every thing at once In the 
mean time every reader will understand it according to the notion he has been 
accustomed to annex to it 

• In most of the European languages there arc two different words for 
distinguishing the abstract and the concrete senses of the word taw which 
words are so wide asunder as not even to have any etymological afhntty 
In Latm, for example, there is lex for the concrete SSAsc, lus for the abstract 
m Italian, legge and dirilto m French, /«i and droit m Spanish, ky and derecho 
m German, geseU and recht The Enghsh is at present destitute of this advan- 
tage 

In the Anglo-Saxon, besides lage, and several other words, for the concrete 
‘sense, there w»i the word right, answering to the German recht, for the abstract 
as may be seen in the compounft folc-nght, and in other instances But the word 
right having long ago lost this sense, the modem Enghsh no longer possesses 
this advantaise 
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the laws of such or such a nation or nations in particular, or to 
the laws of all nations whatsoever: in the first case, the book 
may be said to relate to local, m the other, to universal, jurispru- 
dence. ’ 

Now of the infinite variety of nations there are upon the 
earth, there are no two which agree exactly m their laws, 
certainly not in the whole perhaps not even m any single 
article and let them agrec^to-day, they would disagree to- 
morrow This IS evident enough with regard to the substance 
of the laws and it would be stdl more extraordinary if they 
agreed m poigt df'form, that is, if they were conceived in 

f irccisely the same strings of words What is more, as the 
anguages of nations are commonly different, as well as their 
laws. It IS seldom that, strictly speaking, they have so much, 
as a single word in common However, among the words that 
are appropriated to the subject of law, there are some that in 
all languages arc pretty exactly correspondent to one another- 
which comes to the same thmg nearly as if they were the 
same Of this stamp, for example, are tliose which correspond 
to the words power, right, obligation, liberty, and many others. 

It follows, that if there arc any books which can, properly 
speakmg, be styled books of umvcrsal jurisprudence, they 
must be looked for within very narrow limits Among such 
as arc expository, there can be none that are authoritative- 
nor even, as far as the substance of the laws is concerned, any 
that arc unauthontative To be susceptible of an muvers^ 
application, all that a book of the expository kind can have to 
treat of, is the import of words to be, stnctly speakmg, 
umvcrsal, it must confine itself to terminology Accordmgly 
the definitions which there has been occasion here and there to 
mtersperse in the course of the present work, and paracularly 
the definition hereafter given of tlie word law, may be con- 
sidered as matter beloiigmg to the head of umvcrsal juris- 
prudence Thus kf m strictness of speech though m point of 
usage, where a man, m laying down what he apprehends to 
be the law, extends his view to a few of the nations with 
which his own is most connected, it is common enough to 
consider what he writes as relatmg to umvcrsal jjinsprudencs 
It IS m the censorial hne that there is the greatest room for. 
disquisitions that apply to the circumstances of all nations 
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alike and in this line what regards the substance of the laws 
m question is as susceptible of an universal apphcajtion, as 
what regards the words. That the laws of all nations, or even 
of any two nations, should coinade m all points, would be as 
inehgiblc as it is impossible some Icadmg pomts, however, 
there seem to be, m respect of which the laws of all avihzed 
nations might, without mconvemence, be the same To mark 
out some of these pomts will, as ^r as it goes, be the busmess 
of the body of this work 

—internal and 25 In the Second place, with regard to the polkical quality of 
international persons whose conduct IS the objeef df tjie law These 

may, on any given occasion, be considered either as members 
of the same state, or as members of different states, m the first 
/:ase, the law may be referred to the head of tnternaf ^ m the 
second case, to that of jurisprudence 

Now as to any transactions which may take place between 
mdividuals who are subjects of different states, these are 
regulated by the mtemal laws, and deaded upon by the 
mtemal tribunals, of the one or the other of those states the 
case IS the same where the sovereign of the one has any 
immediate transactions with a private member of the other 
the sovereign reducing himself, pro re nata, to the condition 
of a private person, as often as he submits his cause to either 
tnbunal, whether by claiimng a benefit, or defending himself 
against a burthen. There remain then the mutual transactions 
between sovereigns, as such, for the subject of that branch of 
jurisprudence which may be properly and exclusively termed 
international * 

* The word international, it must be acknowledged, is a new one, though. 
It IS hoped, suffiaently analogous and intelligible It is calculated to express, 
in a more significant way, the branch of law which goes commonly under 
the name of the law of nations an appellation so uncharacteristic, that, were it 
not for the force of custom, it would seem rather to refer to mtemal jurispru- 
dence The chancellor D’Agucsseau has already made, I find, a similar remark 
he says that what is commonly called droit des fetir, oi^ht rather to be termed 
droit entre les gens ’ 

• In the times of James I of England and Phihp III of Spam, certain mer- 
chants at London happened to have a claim upon Philip, wluch his ambassador 
Gondemar did not think fit to satisfy They appLcd for counsel to Selden, 
i^ho advised them to sue the Spanish monarch in the court of King’s Bench, 
and prosecute hRn to an outlawjjy They did so and the sheriffs of London 

• were accordmgly commanded, m the usual form, to take the body of the 

•a efeuvres, Tom n p 337, edit. 1773, 12mo 



LIMITS OF PENAL BRANCH OF JinUSPRUDENCE 427 * 

With what degree of propnety rules for the conduct of 
persons of this description can come under the appellation of 
laws, IS a question that must rest all the nature of the thmg 
called a law shall have been more paracularly unfolded 
It IS evident enough, that intemaoonal jurisprudence may, 
as well as mtemal, be censorial as well as expository, un- 
authoritaave as well as authontaove 
26. Internal jurisprudence, agam, may either concern all the internal jum- 
members of a state mdiscnminately, or such of them only 
as arc comisctcd in the way of residence, or otherwise, with a provincial, local 
parttcular di^ift * Junsprudcncc is accordmgly somedmes particular 
distmguished mto national and provincial But as the epithet 
provincial is hardly apphcable to districts so small as many of 
those*Vhich have laws of their ovra are wont to be, such ^ 
towns, parishes, and manors, the term local (where umversal 
jurisprudence is plainly out of the quesnon) or the term 
particular, though this latter is not very charactensac, might 
either of them be more commodious ^ 

27 Thirdly, with respea to time. In a work of the exposi- Jurisprudence, 
tory kmd, the laws that are m quesaon may either be such‘"''’‘^'~*“^"^' 
as are still m force at the ome when the book is wnong, or 
such as have ceased to be m force In the latter case the 
subject of It might be termed ancient, m tlie former, present or 
junsprudcnce that is, if tlic substandve jurisprudence, and 
no other, must at any rate be employed, and that with an 
epithet in both cases But the truth is, that a book of the 
former kmd is rather a book of history than a book of juns- 

defendam Philip, wherever it w'as to be found within their bailiwock As to 
the sheriffs, Philip, we may beheve, was in no great (car of them but what 
answered the same purpose, ht happened on his part to have demands upon 
some other merchants, whom, so long as the outlawry remained m force, 
there was no proceeding against Gonderaar paid the money “ This was in- 
ternal jurisprudence if the dispute bad been bctwutt Pbihp and James himself. 

It would have been mtemaaonal , 

As 10 the word intefnational, from this work, or the first of the works edited 
in French by Mr Dumont, it has taken root m the language Witness reviews 
and newspapers 

* The term municipal seemed to answer the purpose very well, till it was 
taken by an English author of the first eminence to signify mternal law in 
general, in contradisnnction to international law, and the imagmary law of 
nature It might still be used m this sei^, without scrDple, in any otner 
language a 


* Sclden's Table-Talk, ot. Law 
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prudence; and, if the word jurisprudence be expressive of the 
subject, It IS only with some such words as history or anUquities 
prefixed. And as the laws which are any where in question 
are supposed, if nodiing appears to the contrary, to be those 
which are in force, no such epithet as that of present or living 
commonly appears. 

Where a book is so circumstanced, tliat the laws which 
form the subject of it, though m f^rce at the amc of its being 
written, are in force no longer, that book is neither a book of 
Lving junsprudence, nor a book on the histor^'.of jurispru- 
dence It IS no longer die former, and it ntvtr jvas die latter 
It IS evident that, owuig to the changes which from time to 
time must take place, m a greater or Jess degree, in every body 
qf laws, eserv’ book of jurisprudence, which is of an ^?posi- 
tory nature, must in the course of a fe iv j cars, come to partake 
more or less of diis condition 

The most common and most useful object of a lustory of 
jurisprudence, is to c.xhibit the circumstances that have 
attended the establishment of laws actually m force But the 
exposition of the dead laws which have been superseded, is 
inseparably interwoven with diat of the living ones w Inch 
have superseded them The great use of both these branches 
of science, is to furnish examples for the art of legislation ^ 

28 Fourthly, in point of expnssion, the laws in question 
may subsist cither in the form of statute or m that of customary 
law 

As to the difference between these two brant he s (which 
respects only die arnclc of form or expression) it cannot 
properly be made appear till some progress lias been made in 
the defimtion of a law 

* Of what stamp are the works of <Trotiuv, Purfcriclorf. ami ihirlainaqui ’ 
Arc thc> poliiicaJ or ethical, histuncaJ or jundicaJ, expository or ctrtional? 
— Somcnnics one thing, sotncOnics another they scciti hardlv to Itavc 
settled the mactfr with ihcinK.hcs \ delect this to wblch all bcuiks must 
almost unavoidably be liable, which take for their sublet the prccnided taur 
of nature an obscure phantom, which, iii the iiiiagtnaciuns of those who go 
ID chase of It, points usmetimei to i»«ineri, sometimes to lau'i, somettmes to 
what law ii, someames to what ii mjihi to be ' Montesquieu sets out upon the 
censonal plan hut long before the coTiclusiori, as if he had forgot his first 
de^lipi. he throws off the censor, and puts on the aniiquanaii Ilic Marquu 
Beccana’t book, tie first of any account that u uniformly ccmorial, concludes 
as It sets out, wath penal juruprudcncc 

. • See Chap u [Pnnaplcs AdvciseJ. 14 
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29 Lastly, The most mtneate distinction of all, and thztjunsprudena, 
which comes most frequently on the carpet, is that which 
made between the avil brancli of jurisprudence and the penal, 
which letterus wont, in certain circumstances, to receive the 
name of criminal 

What IS a penal code of laws’ Wlut a civil code’ OfwhatQ""'*®" 
nature arc their contents? Is it that there arc two sorts of laws, ‘ut Jtm 
the one penal the other cwil, so that the laws m a penal code the wti branch 
arc all penal laws, while me laws m a civil code arc all civil 
laws’ Or IS it, tlut m every law there is some matter which is 
of a penal ii^tufc* and which diereforc belongs to the penal 
code, and at tiic same tunc other matter which is of a avil 


nature, and w'hich therefore lielongs to the civil code’ Or is 
It, tfiSt some laws belong to one code or die other exclusively. 


while others arc divided between die two’ To answer dicsc 
questions in any manner that shall be tolerably sansfactorv, it 
will be nn essarv to ascertain what a law is, meaning one entire 
but single lass and what arc the parts into which a law, as 
such. IS capable of being disanguislicd or, in ocher words, to 
asecrtaui what the properties arc that arc to be found in every 
ob)Cct which can with propnets' rcccnvc die api,H’llation of a 
law I his dicn will be the business of the third and fesurth 
sections what concerns the import of die word criminal, as 
applied to law, will lx- discussed separately in the tifdi ' 


‘ Hire niils i!u oruMul work in the state uuu uiikh u uas brought in 
Novniilirr. 17Kil Whst lolloiii is iiuw a.idcsi lu laiiuars 17^'* OcraniMi and 

rbf thirJ liHirth, aiiJ titih sctiuos minKleJ. «s exprissej in the text, to pur/ose iV thu 
have been added to this chapter, will not here, nor mov he piveii, Ixxauae ton.. Wii^ note 
to give them in a manner toicrablv complete and utistauorv, might require 
a conuderabir volume Ihu coUi'iic will iomi a work ot nscU, dosmg the 
acncs ot works mentioned In the preface 

W hat follows here iiiav serve uv give a thcht miimaucm of the nature of 
the tasc, which siiili a work will have to achieve it will at the same Qme 
funiivh. not anv llnnc like a sativfaciorv answer to the qucstium inenooned 
m the lexr. hiit a slight and general indication oi the courv to be taken for 
giving them vmh an answer 

Wliat IS a law ? '-t'hat the parts of a law ’ 1 he suborn of these quesuont. // 

It u to be vibvervcd, u the h^fical. the ideal, the iniellfiOul whole, not thcB) a bw here 
phyrual one tlic iiu . and not the fialuir An enquiry, direrted to the btter is not meant a 
sort of object, could neither admit of dttfaculiy nor atiord iiutrucnon. In Uatuie 
thn sense whatever is given for law bv ihe person or persom recognued as 
possessing the power of making laws, « J.ne The Mctaqiorphoscs of Qvid, 
if (hii» given, would be law So much a**wai embraced by one and the umc 
act ot autlioiticauon, lo much as received the touch oi the sceptre at dlie 
ttroke, IS one law a whole bw, and aoitung mcirc A tututc of Creorge II 
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made to substitute an or instead of an and m a former statute ti a complete 
law, a statute contauung an eonie body of laws, perfect in all us parts, would 
not be more so By the word lau> then, as often as it occurs in the succeeding 

III. P^cs IS meant that ideal object, of which die pan, the whole, or the multiple. 
Every law is or an assemblage of parts, wholes, and multiples mixed together, is exhibited 
nther a com- by a statute, not the statute which exhibits them 

mandt or a re- Every law, when complete, is either of a cperm*e or an toKoercive nature 
voeatton aj one A coerave law is a command 

An uncoemve, or rather a discocrcive, law is the revocation, m whole or in 
part, of a coercive law 

IV \Miat has been termed a declaratory law, so^az as it stands distinguished from 

A declaratory either a coerave or a discoemvc law, is not properly speaking a law It is 
law IS not, pro- not the expression of an act of the will exercised at the time it is a mere 
per[y speaking, noulication of the existence of a law, cuher of the coercive or the discoercive 
a law Itmd, as already subsisting of the existence of some ifoAiiignt expressive of 

some act of the will, excrased. not at the nine, but at some former period 
If it docs any thing more than give information of this fact, via of the prior 
existence of a law of either the coerave or the discoerave kind, it cegjP 
tatffo to be what is meant by a declaratory law, and assuming either the coerave 

V or the discoerave quahrv ^ 

Every coercive Every coerave law' creates an offence, that is, converts an act of some sort, 
law creates an or other mto an offence It is only by so domg that it can impest ohligation, 
offence that it can produce coercion 

VI A law confirung itself to the creation of an offence and a law commanding 
A law creating a punishment to be administered m case of the commisnon of such an offence, 
an offence, and are two distinct laws not parts (as ihev seem to have been pencrally accounted 
one appotntmc! hitherto) of one and the tame law The acts thev command ate altogether 
punishment, are different, the persons thev arc addressed to are altogether dirtercnt Instance, 
distinct laws Let no man steal, and. Let the tudge cause u hoever is convicted of itealuif to he 

• • handed 

They rmght be stvlcd, the former, a simply iinpcrjiiiY law, tile other t 
punitory but the puiulorv, if it commands the puiiislimeni to be mfliacd, and 
docs not merely pennit ii, is as trulv imperanvr as the oilier onlv il is pumtorv 
besides, wlucli the other is not 

VII A law of ihe discoerave kind, considered in itself, can have no punitory 
A iiscoemve law betongmg to u to receiv-e the assistance and support of a punitory law, 
law can have no it must first receive that of a simplv imperative or coerave law, and it is to 
punitory one this latter chat the punitory law will attach itself, and not to the dneocruve 
appertaining to one Example, discoerave b». The ihmff has power lo hang all such as the 
It tut through Judge, proceeding indue course of law, shall order him to han^ I xaiiiplc ofa coctcivc 
the intervention law, made m support of the above ducocrcivc one In iw man hinder the sheriff 
1^ a coercive one fiom hanging such as the ludgr, proceeding us due course oj law, shall order him to 

hang Example of a punitory law, made m support of the above coerave 
one Let the judge cause to be imprisoned whoiorvrr arrrmpfi to hinder the sheriff 
from hanging one, whom Ihe judge, proceeding m due course of law, has ordered htm 
10 hang r 

VIII But though a simply imperaove law, and the puiutoW Uw attached to li. 

But a pumsory are so far distinct laws, that the former tontaim nothing of the latter, and 
law involves the the latter, in its direct tenor, contams nothing of the former, yet by implication, 
simply impera- and that a necessary one, the pumtorv does involve and include the import of 
ttvt one St be- the nmpiv impcraas c law to whidi it is appended To lay to the judge. Cause 
U to bmhanged whoevef in due form ^ Iju' ii convicted of Healing, is, Uiough not i 

direct, yet as intelligible a way onntimacmg to men in general that cl.ey niuu 
luA steal, as to say to them directly. On not steal and one sees, how much more 
hkely to be effi^aaous 
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It thould teem then, diat, wherever « amidy unpentive law u to have a IX 
punitory one appended to it, the former might be (pared altogediei in which The slmplf fm- 
case, saving the exception (which naturally should seem not likely to be a perstivr one 
frequent one) of a law capable of answenog its purpose without such an might therefore 
appendage, there should be no occasion in the whole body of the law for any he tparrJ, bat 
other tlian punuory, or in ocher words than penal, laws And this, perhaps, for lit expodterf 
would lie the case, were it not for the necessiry of a large quancicy of nutter matter, 
of the txpodtory kind, of which we come now to speak 
It will happen m the instance of many, probably of most, possibly of all X 
coniniands endued with the force of a public law, that, m the expression given Nature of tueh 
to such a command, it shah be necessary to have recourse to temu too complex expodtory 
in then sigmhcaaon to exlubit the requisne ideas, without the assistance of a matter. 
greater or less quanutv of matter of an expository nature Such tcniu, hke the 
symbols used j\ algebraical nounon, are rather substitutes and indexes to the 
temu capable of chetnVlves of cxhibttmg the ideas m qucstiou, than the teal 
and tmincdiate npresentabves of those ideas 
Take for instance tlie law. Thou shall not steal Such a command, were it to 
rest there, could never sufficiently answer the purpose of a bw A word of so 
vagu^^d unexpliui a meaning can no otherwise perform this office, than b> 
giiini; a general inunucion of a variety of proposioom, each rrqiuring.'to 
convey ii to the apprebetuic/i., a more particular and ample assembla^ of 
terms Stealing, for example, (according to a defmiaon not accurate enough 
tor use, but sulfKicnily so for the present purpose), is the laksng of a ikmf u^idi 
IS aaolhir's, by one who has no Tm» so to Jo, and ixeonscious if hu hemsf none 
Even after this expoMUon, supposing n a conea one, can the bw be regarded 
as voinplcielv expressed? Cenainlv not For whal is meant by a man’s haoing 
a TtTii' ti lair a thing! To be complete, the law must have exhibited, amongu 
a mulutude of other things, two catalogues the one of events to wtuch it has 
given the quality of conferring hilt m tueh a case, the other of the events to 
which It hai given the quality of taking it away What follows' That for a . • 

ram to hav c uoim. for a man to fiJi-c hai no title to whal he took, either ms one 
of tile articlo coniaincd m the first of those bsts must have happened in hu 
favour, or if (here has. some one of the number of those contained m the 
second iimsi have happened to hu prejudice 

Such ilicn 11 (he nature of a general bw that while the imperative part of it, XI 
(he punctnm salient as it iiiav be icrined, of tins aiuhaal body, shall not take up TV raimess of 
above two ui three wuris, us cx)>cvsitorv appendage, witboui which that ir< comparjtiir 
mipetativc pan euuld iiui rightly perform its office, nuv occupy a coosiderablc bulk i< not peat- 
volume hat to legirla- 

liut this nuv rvpiallv be ihc case with a pnvaie order given m a family (ur lonimanis. 
Take (or mvtance one Irotu a bookseller to hu foreman. Urmoot, jrom this 
shop to my new oi.e my whole slock. as.oeJtnr to this prtmei casalogue —Remoie, 
from ihn shop to my tifu’ «ir, my whole slock, is the inipctativx matter of ibu 
order , the catalogue leferted to cuntains the exponcory appendage 

l>e same niavi of expository maticr may serve sn coiiimon for, inav apper- X/f 
tain in eoinmon to, many commands, maay niasirs of iniperativr matter The same rmw 
niiu, aiiiongvi othgy ihmgs, the laiatoguc of eollative and abtalwe events, of expository 
with rrspcei lo iiilr) atwve spoken of (sec No IX of this note), wtU belong in inaHer may 
common to all or most of the bws consocutivrc of tlic vanoiu ndencet agauin serve m com- 
property Thus, in mathemaueal diagrams, one and the same base shall serve mwi for many 
for a va hole cluster of triangles. laws. 

Such cxpoHlory maiitr, being of a complexian so dsffittent &om thc,im- XUl 
pcfanveii would be no wonder if the cod«ccuoo of die firmer with die lantt tmperetun 
should escape die observaiion which, indeed, u perliaps pretty generally the dserarttr ttsett- 
case And so (onn as any man uf legisbuve macrer piescnts it^, which la tbl i» W, is 
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apt w be can- not itself itnpcranse or the conttary, or of which the ccmnection with matuar 
ao/eif m md by of one of those two descnptiom is not apprehended, to long and so far the 
exposUnry truth of the proposiuon. That ei’rry law u a command or Its oppostte, may retnaiil 
matter. unsuspected or appear qaestsonablc, so long aim may the incompleteness of 

the greater part of those masses of legislative matter, whici^ wear the com- 
plexion of complete laws upon the face of them, also the method to be taken 
for rendering them really complete, remain undiscovered 
Xjy A circumscanct, that will naturally contnbute to increase the difficulty of 

The omeeal- the discoverv, is the great variety of w ays in which the impcration of a law 
ment IS favoured may be cons c ved — the great s inety of forms » hith the imperaus c part of a 
by the mulolude law may indiscriminately assume some more directly, some less directly 
W indirect forms expressise of the imperatisc quality ThoiA shall not steal Let no man steal 
m which tm- Whoso stealcth shall be punished so and so If any man steal, he shall be punished 
perative matter so and so Sitalmf is whtrt a man dens so and so, the punishmrtti for stealing is 
' IS lapable of so and so To mdges so and so named, and so and srfr*nmjutcd, belong the 

being couched comuance of such and suili offences, v iz sieahnf — and so on T^esc are but part 
of a multitude of forms of words, m any of which the command by which 
stcalmg IS prohibited might equally be couched and it is nianifesi lo what a 
demee, in some of them, the mipcraus i quahtv is clouded and Lonccain' from 
oiumarv apprehension 

Xy After this evplanation. a general propourion lA two, that may be laid down. 

Number and nuy help to aflord some little inuebt uito ihe itriicture and contents of a 

nature of the complete body of laws — So manv dilfeient sorts of offences creaicd so many 

laws in a code dilTerem law s of the coercive kind so many exceptions taken out of the desenp- 
how determined nons of those offences, «' manv laws of the diseoetnve kind 

To class olTences, as hath been attempted to be done in the preceding chapter, 
IS .therefore to class laws to exhibit a complete catalogue of all tlie oflences 
created by law, including the whole mass of expository matter necevary for 
ftxmg and exhibiting the import of the terms contained m the several laws, 
. by which those otfences are tespeoively ereated. would be to exhibit a complete 
collection of the laws m force in a word a cumpleirbody of law, a pannomicm, 
if so It might be termed 

XVI Front the obscunty m which the limits of a fair, and the distinction betsvtxi 

Cenml idea of a law of the avil or simply miperanve kind and a punitory bw. are naturally 
ifce limits mvolved, results the obscuntv of the limits betwixt a avil and a penal eode, 

tween a civil betwixt a civil branch of the lasv and the penal 
f tXfd a penal code TTic quation, Hhal pares of the total mass of legislative mailrr belong to the civil 

branch, and what to the penaP supposes that divers pnlmcal ttates, or at least 
Out some one such state, arc to be found, havmg as well a civil csxle as a penal 
code, each of them complete in ns kind, and marked out by certain lanuti. 
But no one such state has ever vet existed 

I o put a qursnon to which a true answer can be given, wc must substitute 
to the foregoing question tome such a one as that which follows 

Suppose two masses of Icgisblivc matter to lie drawn up ai this ante of day, 
the one under the name of a civil coiie, the oiher of a penal code, each meant 
to be complete m its kind— in what general wav, is if natural to luppose. 
that the different sorts of matter, as above distingutihcd.^vould be distributed 
beiwcxn them^ 

To tins quesonn the foUosvnig answer icerm likely to come as near as any 
other to the truth 

Tbc civil code would not comist of a colkction of avil bsvs, each complete 
is ififtf, as well as clear of all penal ones 
Neither would the penal coxle (met we have seen that it amid nor) cotfuit 
o^a coUcaion of piminve bwa, each not only complete u ittelf, but ckar of all 
av3 ones But .. 
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Tbe avU code would consist chiefly of mere masses of eiqiontory matter. XVJl. 

The imperative matter, to which those masses of expository maaer respectively CMiletUs a 
appertatned, would be found — not in that same code — not m the avil code — ami code, 
tat in a pure state, &ec from all admixture of punicorv laws, but m the penal 
code — m a state of combmaaon — mvolved, in manner as above explamed, 
m so many correkpondent punitory laws 

The penal code then would consist pnnapally of punitive laws, mvolvmg XVIll 
the imperative matter of the whole number of avil laws along with which Contents a 
would probably also be found various masses of expository matter, apper* penoi code, 
taming not to the avil. but to the punitory laws. The body of penal law, 
enacti^ by the Empress-Queen Maria Thciesa. agrees pretty well sviih this 
account 4 

rhe mass of Icgislanve matter published in French as well as German, under XIX. 
the auspices ofi rederte II of Prussia, by the name of Code Frederic, but nesrer In tiie Code 
established with furjp^f law,' appears, for example, to be almost wholly Fredene the tm- 
cani|>oscd of mJ^cs of expoutorv matter, the relation of which to any un- perattoe ehoe- 
5>crative nutter appears to have been but scrv imperfectly apprehended otter is olmos 
In that enormous mass of Lonfusiun and mconsistcncs, the anoent Roman, lost m the ex- 
or, as Mils termed by way of emiiiciici-, tin iinl law, the imptratise matter, posttory mattee 
and even all traces of the iitiperauve character, seem at last to have b^pn XX 
smothered m the expoutorv oizuo had been the language of pnmatval um- So m tkeRomaa 
pliaty esui had hem the language of the twcise tables Bv the ume of low 
Jusnman (so ihiii was the darkness raised b\ clouds of commentators) the 
penal las* liad been sTainmed mto an odd comer of the ainl — the whole 
caulogue of oflens cs, and evai oi crimes, lav buned under a heap of othgaiions 
— will was hid u) opinion — and the original esto had transformed itself mto 
indeiur, in the mouitis even of the mswt despotic soscteigns 

Among the barbarous nalicms tlut pres* up out of the nuns of the Romtii XXJ 
Empire, Law, cniergmg trom under the nioumain of expoutorv rubbish. Jn the borbonon 
reasuimed for a w hile the language ot command and ihni me had unipbaiv codes 11 stands, 
at least, if nolhuig else, to recommend her < 9 n^in«>Hs ' 

rirudes the siv J and tiic pctul, ever) complete body of law must contain XXd 
a third branch, the tansiiiuiionol Constiiuooaol 

Ilie consiiiitiiciiial branch u chicflv cmplovcd m conferring, on particular toJe, Ui cons- 
classes of pcrKvis, powers, lu be excrased fur the good of the whole sooery , ncjisin u'llft die 
OT of comiderabic pans of it. and prescribing Junes 10 ihe persom mv'csicd with tuv odm. 
thoie powers 

The powers arc prinapallv constituted, ui the first msiance, bv discoerave « 

or jpermisusc laws, opcrjnng as exceptions to cemin lawi of the cocrave * 
or iiiipcrattvc kind, liistausc .1 Ux-totherer, ai mdi, moy, s’n sink and lucit on 
oeiosion uiti sw/i mJ stub thinfi, without any other TTnr. 

T he duties are cteainl bv iiiiperaiivx law s. ashlrrsscd isi ilie persons on whom 
the powers are conferred Instance On imh and luth m <iuanaii, lu.Ji and sudi 
a tax-gaihenr AoU Irkr luth and such dungs Such anil siuh 0 uu^ tholl, ns suek 
and auk a fo>e, isuse prrwns 10 and to offendmi^ to be Hanged 

rhe parts which perform the function ot induaiing who the mdividuab 
arc, who, in every case, shall be cuosideted as belonging to (hose classes, have • 

neither a peinusuve toinplexion, nor an unprrauve 

They are so inanv masses of expoutorv matter, appenauimg m common 
to all laws, mto the texture df which, the names of ilusse claim of psmoos 
have ocranon to be inserted, bistance imperative matter — Lrf die in^fe 
cause whoever, in due count of law, is rasvttird ste^mg, » he k oig ed Nature of 
■htwxpouiory matter — Who is the prntm meant by the sMMtd HArbo 
hat bem^ivsied with that office ui sueb aliianncr. and in retpea of whom po 

’ Mitabeati uir U Monarchic Prsusienne, Tom. v. Liy 8. p. 215 . 
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tvnH has happened, of che number of diose, to \Wuch the effect u given, of 
reducing him to the condiaon of one itvetiri of that oflSce. 

XXllI. Thus It IS, that one and the same law, one and the same comm^d, will 
Thus the nutter have its matter divided, not only between two great codes, or mam brandw* 
one Ian may of the whole body of the laws, the avil and the penal , but amongst three such 
be diouM branches, the avil, the penal, and the ronsticuuonai * 

among all three In countnes, where a great part of the law exists in no other diape, than 
(odes that of wbch m England u called common law but might be mote expressivdy 

XXiy termed judunary, there must be a great mulutude of laws, the import of which 

Expoatory cannot be sufficiently made out for pracucc, without referring to this common 
matter, a great law, for more or 1» of the expouiorv nutter belonging to them “nius m 
^uatuuy y it England the exposition of the word tiile, tlyit basis of the whole fabric of die 

extsis eoery- laws of property, is nowhere else to be found And, as unccruiniy is of the 

where, in no very essence of every parade of law so denominated (for jhe instant it is 
Other form than clothed m a certam authontatitx form of words it>:i]pnges us nature, and 
dtat of common passes over to the other denomination) hence it is that a gr^t part of the lasvs 
or ludtciary law m being m such countnes remam uncertam and mcompietc What arc those 
countries’ To this hour, every one on the surface of the globe 
XXV Had the snence of architecture no hxed nomenclature beJoagui|»lo it — 

Hence the dt- vfpre there no settled names fur diumgiushing the different sorts of buildings, 
ptorable slate of nor the different parts of the ume building f^iuu each other — what would it 
the science cf be’ It would be what the science of legislation, conudered vsiih rcspcsi to its 
legislation, eon- form, remams at present 

sidered in res- Were there no architects who could dunngiuib a dwclling-housi from a 
peel ^ its form, bam, or a side-wall trom a ceiling, what w ould arehitccti be’ fhes v, ould be 
w hat all legubtors are at present, 

XXfl From this very shght and imperfect sketch, mas be collated not an answer 
Occuni»u t<S the questions m the text but an ummatioii, and that but an imperfect one, 

fording an of the course to be taken for giving such an ansu rr, and, at any rate, u>mc idea 

efempliJUaiion of the difficulty, as well as of the oeccssiis, of the task 
eythe dij/wulfy If tt were thought necessary to recur ii> expencrice for proofs of this liiffi- 
os well as im- cuity, and this necessity, they need not Isc long wanting 
porlance of this Take, for inst.ince, so many well-incam endeavours on the part of popular 
branch of sdersce bodies, and so many wcU-mcant rccomnicndations in ingenious books, to 
— attempts to lestram supreme reproenuuve assemblies from making laws in tudi and such 

limit the power cases, or to such and (ueb an effect Such laws, lu answer ibe intended pur- 
^ supreme (sose, require a perfect masicis m liic scieiuc of law considered iii respect of 
"^cpreienulive its form — in the son of anatomv spoken of m ilic preface to this work but a 
legirlaturrs perfect, or even a moderate insight into mat science, would prevent ibeir 
bemg couched in those losnc and inadequate terms, in wIikIi tlirv mav be 
obsersed so frequently to be conccncd, as a perfen aiqviaintantc with the 
dictates of utility on that head woulil, tu many, i! not m most, of those uistanccs 
discounscl the attempt. Keep to the letter, and in attempting to pres cut the 
making of bad laws, you will find tiiem prohibiiiiig the oiakmg of liie most 
necessary laws, perhaps even of all Laws qiut the letter, and they express no 
more than if each man were lo say, Your laws shall become ipio facto imid, at 
eften at they coniaTn any thing which is not to mr mind 
Of such unhappy anempis. examples may be met wiffi in the Irgnbaon of 
many nations but m none morefrequcntly than m chat newly-created nation, one 
of the most cnhghiened, if not the most cnhghtcncd, at this day on the globe. 
XXVll Take for instance the Dtclarafion if Righis, enacted bv the Sute of North 
Example Caroliaa, m convention, m or about the month of Sepieniher, 17g8, and said 
American de- to ht copied, witk a small exception, from one in like manner cnaciet^b; 
elarailont of tfy Sene of Virginia ' ' ' 

* Reclpachet star let Etati Urns, »vo, 17H8, vol i, p 158 
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'Tlic following, to go no &rthcT, u die fint and fundamental amde: 

Tliac there arc certam natural ngbu, of which men. when they form a 
aocia) compact, cannot deprive or divot thor poatenty, among which are 
i|le enjoyment of life and liberty, i^ith the means of acquinog, possessing, and 
{Steering property, and pursumg and obtaining happiness and safety ' 

Not to d«eU in the oversight of con&ung to posterity the benefit of the 
nghu thus declared, what follows^ That — as against those whom the protec- 
tioD, thus meant to be afforded, includes — every law, or other order, Jtimnng 
a man of dte enioymetil oj UJe or liheriy, u void 

Therefore this is the case, amongst otliers, with every coercive law 

Therefore, as againrt the persons thus protected, every order, for example, 
to pa> moiie> on the score of caxaihin. or of debt Cfotii individual to individual, 
or otherssue, is void for the rdert of it, if comphed with, u 'to dtpnpr and 
Jii’fst htni.' pro mnio, of the eryoymenr of bbert), viz the liberty of paying or 
not paying at he cluiikl ptoper not to mcnaun the speocs opposcid to impnson- 
ment, m tiu cvciiWif such a mode of coercion's being resorted to hkewuc of 
propertv, vi Inch is itself a ‘mrans of aofumng, possristng, ot%d proirrttng property, 
and of purnitnf and ohtainirif happtneii and tafely 

ThcrAvre also, as againu such persons, every order to attack an armed 
ci'ciiiv in time uf war, is also void for, the necessary effect of such an ordercs 
'to deprive some of them of ik^ttifoyment of itfe ‘ 

Tlic abov c-mennoned consesjuetices may sulhee fiw examples, amongst an 
endk-vs irain of sinular ones ‘ 

Itaimip on lui elbow, m an attitude of profound and solemn medication, 
'llhiff a mulniuJr of things there are' (exclaimed the danctng-master Marcel) 
in a mnmrl I ’ — Mav wc now add*— -sind in a lair 

' I lie \ irgiriian f)e< laratioii ol Righlv said, in the f-rcnch work abovx 
guoted, to have been enavtcsl tlic 1st of June. 1T7(>, n not msened m the pubh- 
cation enutled ‘ Ihe Conuitutioni of the letrrai indepenJeni stout of dmcticj 6u ’ 
PnfliiheJ fry order o/ C ongms l^rladrlphta pnnird Repnnied fir SlorhJjlt and 
ICaftrir / anjen, I7K2 ikougli tha! piibUcallon roinains the form of govern- 
ment eiiacicd 111 die same tons canon between the fsth of May and the 5tfi of 
Julv in ihc same scar 

but in that same publication is coniasuc J a lici’aration e/ Mijfhis. ol the pro- 
\ tnee ‘ ’* f/aicj. Imbeds, dated in the sears 17711 and 1 7H0, w hich m its first a'T:icle 
IS a hi.lc umilai also one ot the ptsssimc v>f IVnnjylvanu. dated between 
Julv IStli and Sepletitfaer in which the unulaniy is rather mote con- 

siderable 

Morcesver the famous IdetUrasiort of Independerur published bv Congress 
July Sth, 177h. alter a picambulai opening, goes on ui these words ‘IIV Judd 
these tmtki to be self-rt idem that all men are ttraieJ e<fual that tiiey are endued 
by the creator inrJi terttm iinaJirmMr rrfJiis that amongst ihoa art life, lihert), 
and the pursuit t/f happiness ‘ 

rhe Virginian l>eclaraUo>n of Raghts ts that, it seems, which claims the 
honour of having sersed as a tuosicl to those of the tsthet Erovmers, and ui 
respect of the almve ,^ading arucie. at !»si. to the abotre-mentionedi gcocral 
L>ecJaraijoti of Indepcndciis e bee RechcTchts, Ac i 197 

Who can help lamenting, that to rauooal a cause should be rcated upon 
reasons, so much hirer to b^tet otyeetioos, than to remove them? 

But with men, who arc unanamoui and hearty about mnanarm, nothing so 
^^cak but may pau ui the character of a mmm nor is this die first tCMtai^ in 
rne^worU. whm the conclusion has (upported the pretilues, instead tn the 
fnimues the coiKlution • 




